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JOINT APPENDIX | 
UNITED STATES DISTRICT COURT FOR | 
THE DISTRICT OF COLUMBIA | 
[ Filed August 20, 1956] 
Holding a Criminal Term 
Grand Jury Impanelled June 28, 1956, Sworn in on July 3, 1956 


The United States of America ) Criminal No. 846-56 
Vv. ) Grand Jury No. 766-56 


Joseph F. Fenwick ) Vio. 18 U.S.C. 1708, 495 
Thomasine Parker 


The Grand Jury charges: 

On or about February 23, 1956, within the District of Columbia, 
Joseph F. Fenwick and Thomasine Parker unlawfully had in their 
possession a check dated February 23, 1956, drawn on the Treasurer 
of the United States, in the amount df $238.48, payable to Mary F. 
Green, which had been stolen from an authorized depository of mail 
matter, the said Joseph F. Fenwick and Thomasine Parker knowing 
the same to have been stolen. 

SECOND COUNT: 

On or about February 23, 1956, within the District of Columbia, 
Joseph F. Fenwick and Thomasine Parker, for the purpose of ob- 
taining and receiving from the United States, and from its officers 
and agents, two hundred thirty-eight dollars and forty-eight cents, 
falsely forged the endorsement "Mary F. Green" on the back of a 
paper writing in the form of a check drawn upon the Treasurer of 
the United States. Following is a photostatic copy of said check with 
the falsely forged endorsement on the back: 


2 TREASURY 
DIVISION OF 
DISBURSE MENT 


(Sea}) 


Tax Refund 


Drawn for above 
object 


Aug 2 1956 


Washington, D.C. 14,025,998 
TREASURER OF THE UNITED STATES 
FEB 23 1956 
PAY $ *** 238 Dollars 48 Cts $***238.48* 
To the 
Order Of Mary F Green ba de 
6J1 49th ST NE ; 
Wash DC 1 Mar's6 
¥XX¥XXXXXXX( 56) 
FEB 4 1956 /s/ J Connor 
SEAT PLEASANT. MD Chief Disbursing 
Oficer 
DO NOT FOLD, SPINDLE OR MUTILATE 0 
KNOW YOURENDORSER - REQUIRE IDENTIFICATION oe 
1000 - 49th 
BANK OR BANKER 
65-21 /s/ Mary F. Green 
BANK OF MARYLAND Seat Pleasant 621 49th St. N.E 
March 1, 1956 Wash. D.C. 
.15-6 Received Payment Thru The STRAND LIQUORS 
Washington DC Clearing House or Wines Liquors And Beer 
From The Treasurer of the U.S. /s/ Irving Love 
Prior Endorsements Guaranteed 505 Division Ave. N.E. 
LINCOLN NATIONAL BANK Washington, D.C. 


Washington DC 


(In script) Tag AN 2978 D.C. 
D.C. Cadillac 


THIRD COUNT: : 
On or about February 23, 1956, within the District of Columbia, 
Joseph F. Fenwick and Thomasine Parker, with intent to defraud the 


United States, uttered and published as true and genuine to Irving 

Love the paper writing in the form of a check drawn upon the Treasurer 
of the United States, with a certain falsely forged endorsement on the 
back thereof, which check is described and set out in the second count 
of this indictment, and is incorporated by reference into this count, 
then well knowing that the endorsement on the back thereof had been 
falsely made and forged. | 


/s/ Oliver Gasch | 
Attorney of the United States 
in and for the District of 

Columbia 


A TRUE BILL: 


/s/ Lea A. Codd 
Foreman. 








[ Filed October 12, 1956] 
PLEA OF DEFENDANT 

On this 12th day of October, 1956, the defendant Joseph F. ai 
Fenwick, appearing in proper person and requesting the Court to 
appoint counsel which is so ordered, being arraigned in open Court 
upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 

The defendant is remanded to the District of Columbia Jail. 

| By direction of 
F. Dickinson Letts 


Presiding Judge 
Criminal Court #2 


[Filed December 10, 1956] 

On this 10th day of December, 1956, came the attorney of the 
United States; the defendant in proper person and by his attorney, 
Martin J. McNamara, Esquire; whereupon the motion filed by the 
defendant to vacate and/or set aside indictments, coming on to be 
heard, after having heard counsel for the defense, is by the Court 
denied. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 


Alexander Holtzoff 
Presiding Judge 
Criminal Court #1 





[Filed January 24, 1957] 

We, the Jury, find the defendant, Joseph F. Feawick: 
Count 1 - Write Guilty or Not Guilty Count 1 Guilty 
Count 2 - Write Guilty or Not Guilty Count 2 Guilty 
Count 3 - Write Guilty or Not Guilty Count 3 Guilty. 


January 24, 1957 /s/ Maurice Greenberg 
Date Foreman) | 


[Filed January 24, 1957] 

On this 24th day of January, 1956, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as aforesaid 
in this cause, the hearing of which was respited yesterday; whereupon 
juror #10, William H. Pekover, is excused from further consider- 
ation of this case and alternate juror #1, Nicholas P. Roupas, takes 
seat #10 in the jury box; whereupon after further of the evidence is 
presented, arguments of counsel and the instructions of the Court, 
alternate juror #2, Theresa C. Saylor, is excused from further con- 
sideration of this case and the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the 
defendant is guilty as charged; whereupon each and every member of 
the jury is asked if that is his or her verdict, and each and every 
member thereof say that the defendant is guilty on each of Counts 1, 
2, and 3 of the indictment. Case is referred to Probation Officer of 
the Court. : 

The defendant is remanded . 

By direction of 


| 
LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court #3 





[ Filed March 12, 1957] 

JUDGMENT AND COMMITMENT 

On this 7th day of March, 1957, came the attorney for the 
government and the defendant appeared in person and by counsel, 
Martin McNamara, Esq. 

It is adjudged that the defendant has been convicted upon his 
plea of not guilty and verdict of guilty of the offense of Violation of 
Sections 1708, 495, Title 18, U. S. Code as charged and the court 
having asked the defendant whether he has anything to say why judg- 
ment. should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of: 

Twenty (20) months to Five (5) years on Count 1; 

Forty (40) months to Ten (10) years on Count 2, to take effect 
at the expiration of the sentence imposed on Count 1; 

Forty (40) months to Ten (10) years on Count 3, to run con- 
currently with the sentences imposed on Counts 1 and 2; 

Said sentences to take effect at the expiration of the sentence 
now being served. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgmént and commitmentto the United States Marshal or other 
qualified officer and that the copyserve as the commitment of the 


defendant. 
/s/ Luther W. Youngdahl 
United States District Judge 





[Filed March 14, 1957] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 
TO PROCEED WITHOUT PREPAYMENT OF COSTS ! 


I, Joseph F. Fenwick, being first duly sworn according to 
law, depose and say that I am the defendant in the above-entitled 
cause, and, in support of my application for leave to proceed in 
said cause without being required to prepay fees or costs, state 
as follows: 

That Iam a citizen of the United States. 

That because of my poverty I am unable to : 

pay the costs of said suit or action. | 

That I am unable to give security for the same. 

That I believe I am entitled to the redress I 

seek in said suit or action. 

That the nature of my cause of action is =" 

stated as follows: . | 

[JURAT] 

Let the defendant proceed on Appeal 
from Judgment without prepayment of costs. 


/s/_Joseph Fenwick 


/s/ Luther W. Youngdahl 
udge 


[Filed March 22, 1957] 
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[Filed March 22, 1957] 
NOTICE OF APPEAL 
Name and address of appellant 
200-19th Street, S. E. 
Washington, D.C. 
Name and address of appellant's attorney 
Martin J. McNamara 
Offense 
Violation of T-18 U. S. C.-Sec. 1708, 495 
Concise statement of judgment or order, giving date, and any 
sentence 
On March 4th Judge Luther W. Youngdahl sentenced 
Petitioner from not less than five (5) no more than 
fifteen (15) years. 
Name of institution where now confined, if not on bail 
District of Columbia Jail 
200-19th Street, S. E. 
Washington, D. C. 


I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Columbia 
Circuit from the above -stated judgment. 


3/13/54 3 /s/Joseph Fenwick 
Date Appellant 
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14 UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Criminal Division 


The United States of America ) ! 
vs. ) Criminal No. 846-56 
Joseph F. Fenwick | 


Washington, D. C., 
Thursday, January 24, 1957. 


The above-entitled case came on for further trial in the United 
States District Court for the District of Columbia at ten o'clock in 
the forenoon on Thursday, January 24, 1957. : 

BEFORE: : 

HONORABLE LUTHER W. YOUNGDAHL, Judge of the United 
States District Court for the District of Columbia and the jury there- 
tofore selected, empanelled and sworn, there being the following 

APPEARANCES: : 

VICTOR CAPUTY, ESQUIRE, Assistant United States EY 
on behalf of the United States; | 

JOSEPH F. FENWICK, the defendant in person, and by 

MARTIN J. McNAMARA, ESQUIRE, his attorney. | 

The following proceedings and transactions were then had and 


evidence was adduced: 
PROCEEDINGS, TRANSACTIONS AND EVIDENCE 


* * * ce * * 


23 TIMOTHY P. O'SULLIVAN 


was called as a witness by the United States. 
* bd as * * | * 


23 


24 


27 
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DIRECT EXAMINATION Sei 

BY MR. CAPUTY: p 

Q. Will you state your name, sir? A. Timothy P. O'Sullivan. a 

Q. And what is your business or occupation, sir? A. Iam a0 
assistant to the chief disbursing officer, United States Treasury sans 
Department. ‘i 


Q. Now, in the disbursing office, sir, can you tell us whether 
tax refund checks of the treasury are disbursed from your office, sir? 
A. That is correct. + 
MR. CAPUTY: May I have this check marked as Govern- 
ment's Exhibit No. 1 for identification? 


[ Thereupon a document 
identified as a check was 
marked by the Deputy Clerk 
as Government's Exhibit No. 
1 for identification. ] 


BY MR. CAPUTY: 

Q. I show you, sir, what has been marked as Government's 
Exhibit No. 1 for identification, which is a Treasury check, and ask 
you, sir, if your office disbursed that check and when, sir, and to 
what address? A. Yes. The Washington regional office disbursed 
this check under Symbol 300, Mr. Cannon's signature. The check 
is dated February 23rd, 1956, payable to Mary F. Greene, 611 
Forty-ninth Street, Northeast, Washington, D. C. , in the amount 
of $238.48. . 

The check is for tax refund and this check from our records 
was mailed on that date. 

Q. To that address on the check, sir? A. That is right, sir. 

Q. And that is a check drawn on the Treasurer of the United 
States? A. (The witness nodded affirmatively. ) 

* * * x oe 

MARY F. GREENE 
was called as a witness by the United States, and being then and 
there duly sworn by the Deputy Clerk, assumed the witness stand 
and testified as follows: 
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DIRECT EXAMINATION 
BY MR. CAPUTY: : 
Q. Please keep up your voice so that his Honor and the members 
of the jury can hear you. 
Will you state your name, ma'am? A. Mary F. Greene. 
* * * * * 
BY MR. CAPUTY: ! 
Q. Now, directing your attention to January and February of 
1956, where were you living then? A. At 611 Forty-ninth Street, 
Northeast, and we moved February the 20th to 4643 Hayes Street. 
Q. Now, when you were living on Forty-ninth Street, Northeast, 
did you file an income tax return? A. Yes, I did. | 
Q. Now, can you tell us whether you expected a refund? A. Yes, 
Q. Pursuant to filing that income tax return? A. Yes, I did. 
Q. Did you receive a refund check, ma'am? A. No, I didn't. 
Q. I show you what has been marked as Government's Exhibit 
No. 1 for identification, which is a check drawn on the Treasurer of 
the United States, payable to Mary F. Greene at 611 Forty-ninth 
Street, Northeast, Washington, D. C.; did you receive that check? 
A. No, I didn't. | 
Q. Now, did you cash this check? A. No, I didn't. 
Q. Did you place the endorsement on the back of this check of 
Mary F. Greene? A. No, I didn't. 
Q. Did you give your brother, Fenwick, siesta to cash 
that check? A. No, I didn't. 


Q. Did you give one named Thomasine Parker — to 
cash that check? A. No. : 

Q. Did you give anyone at all permission to cash that check? 
A. No. 
Q. Now, when you were living at 611 Forty-ninth ee North- 
east, what kind of mail depository did you have? A. We had a mail 
box. You walked up -- you walk about ten steps up to the mail box. 
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29 Q. Now, when you moved to Hayes Street, Northeast, what kind 
of mail receptacle did you have? A. Well, the mail boxes are on the 
porch on a post. 

* a * as * * 

30 Q. Can you tell us whether your brother, the defendant Fenwick, 
knew that you had moved from 611 Forty-ninth Street to the Hayes 
Street address ? 

MR. McNAMARA: I object, your Honor. It is a conclusion 
in the witness' mind, your Honor. 
THE COURT: Well, unless there was some conversation 
that she had. She would only know -- 
MR. CAPUTY: Yes, well, if she knows of her own knowledge. 
THE COURT: Well, you will have to show that any conversation -- 
MR. CAPUTY: All right. 
BY MR. CAPUTY: 
Q. Did he know that -- had he ever visited you at 611 Forty-ninth 
Street? A. Yes. 
Q. Now, did you have any conversation with him about moving? 
A. Yes. 
Q. And did he know that you were moving to Hayes? 
MR. McNAMARA: I object. 
THE WITNESS: Yes. 
MR. CAPUTY: She had conversation with him. 
THE COURT: Well, ask what the conversation was. 
BY MR. CAPUTY: 
Q. What was that conversation? A. Well, he was there the 
night we moved. In fact, he helped us move. 
Q. He helped you move? A. From 611 Forty-sixth to Hayes. 
Q. Now, let me ask you this: 
Did you own a social security card? A. Yes, I did. 
Q. Now, you still have that in your possession? A. I have. 
You have -- you get two social security cards. I have one and one I 
had kept at i:ome. 
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Q. And where did you keep it at home? A. I kept it in a suit- 
case with some more papers. : 

Q. Now, in February of 1956 was that social security card at 
home? A. Yes, it was. : 

Q. Did there come a time that you found it missing? A. Yes, 
I did. | : 

Q. Was any other identification found to be missing? m Photo- 
static copy of my marriage license. 

K * * * 

THOMASINE PARKER 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand’ and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name? A. Thomasine Parker. 

Q. Please keep your voice up so that his Honor, the members 
of the jury, and the defendant and his counsel can hear oa 

Thomasine Parker? A. Yes. 
Q. Do you wish to testify in this case? A. Yes, I ab. 
Q. Can you talk a little louder? A. Iam talking as loud as I 


| 


Q. All right. Do you know one Joseph F. Fenwick? | A. Yes. 


Q. Do you see him here in the courtroom? A. Yes ; I do. 


Q. Would you step down here and point him out or point him out 
from where you are? Which one? A. He is sitting between the Marshal 
and that fellow over there. | 

MR. CAPUTY: May the record show, if your Honor please, 
that the witness had identified the defendant Fenwick? 

THE COURT: It may so show. 

BY MR. CAPUTY: 

Q. How long have you known Fenwick? A. Oh, I haven't known 
him at all to say that I have known him a length of time. | 





40 


41 
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MR. McNAMARA: I can't understand her reply, your Honor. 

THE COURT: She hasn't known him at all to say that she has 
known him a length of time. 

MR. McNAMARA: All right. 

BY MR. CAPUTY: 

Q. Ishow you, ma'am, what has been marked as Government's 
Exhibit No. 1 for identification , which is a check in the name of Mary 
F. Greene and which contains an endorsement on the back of that check 
of Mary F. Greene. 

Can you tell me who put that name ''Mary F. Greene" on the 
check? A. I did. 

Q. You did? A. (The witness nodded affirmatively. ) 

Q. Now, in connection with this check, Government's Exhibit 
No. 1 for identification, did you see the defendant Fenwick in connect- 
ion with this check? A. Yes, I did. 

Q. When was the first time that you saw him? A. It was on 
or about the 22nd or the 23 of February. 

Q. What year? A. Last year, '56. 

Q. Now, where were you living on that occasion? A. 4924 Nash 
Street, Northeast. 

Q. Now, will you tell the Court and jury about seeing Fenwick? 
A. Well, this particular day I was washing and somebody knocked at 
my door and I went to see who it was and it was Fenwick. And I didn't 
know him and he didn't know me and I asked him what did he want, and 
he said somebody outside wanted to see me. 

And I asked him who, and he told me Broadway. And Broad- 
way is a fellow that Iknow. And I went outside to see what Broadway 
wanted and Broadway told -- he told Broadway, say, "Tell her what 
you want". And Broadway said, "No, you tell her". 

| So eventually he got around to telling me that he had this 
check and it was an income tax return that him and his wife had filed 


their return together and the check came back in her name and when the 
mailman have brought the check he got the check out the mail box because 








15 : 
if his wife had of gotten it she would have cashed it and kept all 
42 the money and he wanted to cash it so he could get his share of the 
money first. 

And I wanted to know where did that involve me. So he wanted 
me to cash the check for him and say that I was his wife. And I told 
him no, because I get myself in trouble and he said it wouldn't be any 
trouble and if it was he would be in as much trouble as I " because 
he would have to sign the check too. | 

So I -- it was a girl at my house named Sarah and my daughter 
and we got in a car with Fenwick and Broadway and a fellow named 
Skinny and we went to a bank in Seat Pleasant and in the car Fenwick 
gave me a photostatic copy of a marriage license, a birth ab 

Q. In whose name? A. Mary F. Greene. And it was a photo- 
static copy of a birth certificate to some child that was born to Mary 
F. Greene. And that was supposed to be my identification. 

Q. Anything else? A. Not then. : 


Q. All right. A. And we went to the bank in Seat Pleasant and 


I didn't have enough identification and I couldn't cash it. 

Q. Now, when you went to the bank in Seat Pleasant did Fenwick 
go into the bank with you? A. Yes, he did. : 

@. Then what happened? A. They wouldn't cash it. I didn't 
have enough identification. : 

Q. Now, prior to going to this bank in Seat Pleasant with Fenwick 
was anything said by Fenwick about the welfare? A. Not at that par- 
ticular time it wasn’t. At -- when I went back home I felt that that was 
all of it. And I did my duties at home and the next day = knocked 
on my door again. , 

And I asked him what did he want. I told him, "y told you I 
ain't going to be fooling with no check", and he told me, say, "I want 
to talk to you". 

So he came in and he sat on the table and he did talk to me. 
He asked me how would I feel if the welfare knew that I had been arrest- 
ed for drunk and if my husband knew about certain things about myself 








43 


45 


, Forty-eighth Street and Forty-seventh Street. 


16 - 
and Broadway. 7 

MR. McNAMARA: If he did what? 

THE WITNESS: If the welfare knew that I had been arrested 
for drunk and if my husband knew about certain things between me and 
Broadway. “ 

And I didn't know how I would have felt but I wouldn't have $ 
liked it very much because I had been tryingfor three years to get my -- 

MR. McNAMARA: I object, your Honor, to this statement of 


her feeling about it. 
THE COURT: All right. That may be stricken. 
BY MR. CAPUTY: 


Q. All right. Continue. A. Well, I told him the way -- however 
I would have felt he didn't have nothing to do with it. And he thought 
that he did, that it would have a great deal to do with hurting me. 

And then the matter of the check came up again. And I felt 
that I would help myself more by going on and doing it, not realizing 
what I was getting into or what it was doing to me. 

MR. McNAMARA: I object to that, your Honor. 

THE COURT: All right. 

BY MR. CAPUTY: 

Q. Did you go anywhere? Did you go anywhere? A. Yes, I did. 

Q. And where did you go? A. We went to a bank on H Street. 

Q. Before you went to a bank on F Street how did you travel to 
that bank? A. There was a fellow outside they called "Brent" and he 
had a two-tone Cadillac and Brent was in the Cadillac and Fenwick and 
myself got in the Cadillac and we went on Hayes Street, Northeast, and 
got -- 

Q. What was there? A. That was the same day. 

Q. I mean, what place on Hayes Street? A. It was between 


Q. Was it a store or what? A. A house. 
Q. Ahouse. All right. A. And Fenwick said that he knew a 
fellow in there that was a numbers banker and maybe he would cash 





17 

the check for him. 

So he went in the house and when he came back he — 
this fellow with him they called "Skinny", and he still had te check so 
he couldn't of gotten it cashed. 

Then we went up on H Street, Northeast, toa bank. We went 
in two banks on H Street and I couldn't get it cashed because I didn't 
have a checking account. | 

Then we went in an appliance store on H Street and they 
wouldn't cash it. I don't know why. | 

Q. When you say “we"' who went in with you? A. Fenwick and 
myself. 

Q. Allright. A. We left there and we went out on Bladensburg 
Road to an auto seat company and Fenwick didn't go in with me. The 
fellow, Brent, went in with me and he told one of the dealers or one of 
the salesmen that I was his wife, his girl-friend and I had got my income 
tax return and I wanted to cash my check to buy him some seatcovers. 


And the man said he didn't have enough money there to cash 
a check like that. So he didn't cash it. ! 


MR. McNAMARA: If your Honor please, I -- 
BY MR. CAPUTY: 
Q. Allright. Yo 
MR. McNAMARA: Just a second. I should have: risen 


sooner, but I object to that testimony, your Honor. It is hearsay 
testimony. 
THE COURT: Overruled. 
BY MR. CAPUTY: 
Q. You didn't succeed in cashing it at the seatcover place? 


A. No, I didn't. ! 
Q. Let me ask you this: ! 
On the second day when you were asked to cash this check 
by the defendant Fenwick were you given any other identification? 
A. Yes, Iwas. 
Q. And what were you given on this day? A. One was a little 
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card. That is a visitor's permit to some woman's hospital 
and it was a social security card made out to Mary F. Greene. 

Q. So from the seatcovers place then where did you go? A. We 
went back on Hayes Street and Fenwick and Skinny got out of the car. 

Q. Now, was anything said by Fenwick just before he got out of 
the car or did he give you anything? A. Yes. Well, we was in the car. 
Fenwick gave me the check and I was supposed to go to this liquor store 
on Division Avenue and cash the check. 

And if any discussion came up of who I was or could I prove it, 
I was supposed to give them this telephone number and tell them that my 
father lived there and they could call the number and Fenwick would answer 
and be my father. 

Q. Who told you that? A. Fenwick did. 

Q. And was a telephone number given to you? A. Yes, it was. 

It was a Ludlow number but I don't remember the number. 

Q. Now, did you go to this liquor store? A. Yes, I did. 

Q. And at the liquor store did you succeed in passing the check? 
A. Yes, I did. 

Q. Now, showing you again Government's Exhibit No. 1 for ident- 
ification, is that the check that Fenwick gave you and which you cashed at 
the liquor store on Division Avenue? A. Yes, itis. 

Q. Now, yesterday when you were in the courtroom you went back 
to the jail. 

Is that correct? A. (The witness nodded affirmatively. ) 

Q. Now, did you have a conversation with the defendant Fenwick 
yesterday? A. Yes, he was talking to me. 

Q. What did he tell you? A. Well, he showed me his sister and 
he told me that I didn't have to say nothing against him nor for him be- 
cause didn’t nobody know anything. 

MR. McNAMARA: Because what? 

THE WITNESS: Didn't nobody know anything about him nohow 
and I had already pleaded guilty and they couldn't do anything to hurt me 
nor help me. 
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BY MR. CAPUTY: 
Q. Was anything said by Fenwick about not identifying you? 
A. He said that he didn't know me and he didn't know any of us and he 
said, "You don't have to know me". He said, "When you go in the court 
just don't know me". : 
Q. Don't know you, and he said that? A. Yes. 
* x me * * 
CROSS-EXAMINATION 
BY MR. McNAMARA: 
* * * #e *K ae 
Q. Now, you pleaded guilty to some part of this indictment, 
haven't you? A. Yes, I have. 
Q. You are awaiting sentence, aren't you? A. ves, Iam. 
MR. McNAMARA: May I see the jacket, please, in this case, 
your Honor? 
BY MR. McNAMARA: 


Q. You entered a plea of guilty on November the 14th, 1956, 


to -- 
- CAPUTY: I object to what, your Honor. 
MR. McNAMARA: Counts -- if your Honor please, I believe 
it is most pertinent. 
THE COURT: Go ahead. 
BY MR. McNAMARA: 

Q. To Counts 1 and 2 which charge the forgery -- I beg your 
pardon -- charges you with stealing the check from the mail box and 
which also charges you with forging the signature of Mary Greene. 

Now, what did you have to do with taking this out of the mail 
box? A. I didn't have anything to do with taking it out of the mail box. 

Q. You entered a plea of guilty to it, didn't you? : 

MR, CAPUTY: I object, your Honor. 
THE WITNESS : I didn't know -- 

MR. CAPUTY: I object, your Honor. 
THE COURT: I sustain the objection. 
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57 BY MR. McNAMARA: 
Q. The next question: You were called up for sentence by the 
Court on the 14th of December, weren't you? A. Yes, I was. 
Q. And your sentence was continued until January the 25th, 1957. 
Is that correct? A. (The witness nodded affirmatively. ) 


a * ae oe * 
58 REDIRECT EXAMINATION 
me * * * * xe 
59 Q. Now, after this check was cashed where did you go? A. We 


went around, me and Brent went around on Hayes Street, Northeast. 

Q. What did you do with the money? A. I gave it to Fenwick. 

Q. And where was he when you gave him the money? A. In 
the car. 

Q. And is that the time he gave you $20? A. Yes. Well, not 
right at that spot. But they left to take me back home and between there 
and the ride home he gave it to me. 

Q. Now, do you know whether any money was given to Brent? 
A. He gave Brent some money but I don't know how much it was. 

bd *K * ok * Rs 

61 BY MR. CAPUTY: 
Q. Is that the man that came to you on two occasions in Febru- 
ary with the check of Mary F. Greene? A. Yes, that is him. 
MR. CAPUTY: That is all. 
me * * sd * 
62 IRVING LOVE 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testi- 
fied as follows: | 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name, sir? A. Irving Love. 
Q. What is your business or occupation? A. I operate a store 


at 605 Division Avenue, Northeast. 
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62 Q. In Washington here? A. Washington, D. C. 

Q. Were you operating that store in February of 1956? A. Yes, 

sir. : 

Q. I show you, sir, what has been marked as Government's 
Exhibit No. 1, which is a Treasury check, and I ask you if you can 
identify this check? A. I identify it by the back. | 

Q. And how do you identify it? A. By. the writing on the top 
and the writing on the bottom and the signature. | 

Q. Does it contain your name? A. Yes, sir. : 

63 Q. Did you place your name on there? A. Yes, sir. | 

Q. Now, did you receive this check, Government's Exhibit No. 1 
for identification? A. Did I what? 

Q. Receive it in your store during -- A. That is rigit. 

Q. -- during the course of your business? : 

Are you able to identify the persons that passed it, sir? 
A. Identify the person that passed it ? 

Q. Yes. A. No. ! 

Q. Now, can you tell me whether it was a man ora woman or one 
or both that passed this check? : 

Do you recall? A. A woman. 

Q. Now, at the time that you received that check wis any 
identification presented by the person who uttered or | that check? 
A. Yes. : 

Q. Do you recall what the identification was? A. Well, the 
only thing is like I said, either a marriage license or a birth certif- 
icate was there. 

Q. Now, on the bottom of that check there, there seems to be, 

64 sir, a license number. | 

Was that license number on that check at the time that it 
was presented, sir? A. No. I wrote that on there. 

Q. You put that on? A. That is right. 

Q. And on the top of that check there is a 1000 Forty-ninth or 
something to that effect. 
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64 Was that on at the time that you received that check? A. No. 7 
I put that on. : 
* cd * * 7K x we 
CROSS-EXAMINATION “ea 
BY MR. McNAMARA: “ 
* * * * * * a 
65 Q. That license number, what does that mean? A. That means ak 
that the parties that were involved were all in that car that was parked : 
outside. 
Q. And who wrote -- did you copy that number off of there, did 3 
you? A. I copied it as it was given to me or I took it myself. I don't é 


remember, but that is what it was on that tag number. 

Q. That was after you cashed the check? A. That is right. 

Q. Did this person for whom you cashed the check -- was it a 
female? A. That is right. 

Q. Have you seen her since? A. (There was no audible re- 
sponse. ) 

Q. Have you seen her since? A. I can't recall. I don't recall. 
I don't even remember the face. I mean, it's -- I see so many faces I 
wouldn't be able to remember the face unless after I see it so many 
times then I get used to seeing a face. | 

Q. But she was by herself and no man with her? A. I don't 
remember. That is something I wouldn't say yes or no because there 
is a possibility somebody was with her, but I can't remember. I have 

66 quiet a few checks that I handle. i 

Q. And the other question, Mr. Love -- A. What is that? « 

Q. -- how many people were in the car or did you -- A. I never 
asked that question. 

Q. -- see more than one? A. I never asked that question. 

Q. Well, you used -- made -- used the expression that the 
parties who were involved were in the car. 

You said that just a moment ago. A. Yes. 





23 


Q. I assume that you say "parties", you mean there was more 
than one? A. Well, I didn't ask -- excuse me. I think it was the boy 
that went out there and got me the tag number, and when he went out 
and got the tag number I never asked him how many people were in it. 

The party or parties, I meant to say. Parties or it could have 


been party or parties. 
* * a % 
JAMES BRENT : 
was called as a witness by the United States, and being then 
and there duly sworn by the Deputy Clerk, assumed the witness stand 
and testified as follows: 
DIRECT EXAMINATION 


BY MR. CAPUTY: 


* * * « | * 


- Do you know one by the name of Joseph F. Fenwick? A. I 


* * * * * ! * 

Q. How long have you known him? A. Well, I been knowing him 
about, I guess, about eight or nine years. 

Q. I show you, sir, what has been marked as Government's Exhibit 
No. 1 for identification, which is a United States Treasurer" s check. 

Now, in connection with that check did you see a F. 
Fenwick? A. Yes. 

Q. About that check? A. Yes. 

Q. When? A. I believe it was February the 28th, 1956. 

Q. Will you tell the Court and jury about it? A. Well, it was 
roughly February the 28th, 1956, at the corner of Forty-eighth and 
Dean Avenue. He called me. I was passing by in my automobile and he 
said he would give me $10 if I would ride him and his eet § down town 
to cash their income tax return check. 

I said, yes. I say, $10. I say, "I will ride you down and 
cash your girl's income tax return check, you and her". So I told him 
I had to go get some glass cut first. And I asked him where did his 
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girl live. 
He told me. So we proceeded by her house and picked her up 
and -- 

Q. And who was that girl? A. I believe Thomasine Parker is 
her name. And we went from there to get the glass cut in Chapel Oaks, 
Maryland; Chapel Oaks Paint Shop, it's a big guy that cuts glass and 
everything there. 

And from there I believe we went to the Seat Pleasant Bank. 
I believe it was the Seat Pleasant Bank first, and the Seat Pleasant 
Bank wouldn't cash it because she didn't have the proper identification 
or didn't have a bank account. 

That's what it was. Say she has to have a bank account. 
That s what she say. And then we went to the Minensota Avenue Bank 
and they wouldn't cash it because she didn't have an account there for 
the amount of money that the check was worth. 

Then we came back and picked up his friend and I asked him 


where else did he want to go and he said, "Well, any bank or downtown". 


So I carried them downtown. We went to two banks at Eighth and H 
Streets, Northeast, Washington. First we went to an appliance store, 
home appliance store. They couldn't cash it because it was early in 
the morning and the man didn't have enough money for the difference 
in the things that she was going to buy to give her the difference. 

So whe went to two banks. They still didn't cash it. So 
that is when I said, "Well, let me see the check and see what kind of 
identification you got to see if the identification is proper", you know, 
for cashing. "Ask you what kind of identification she has". 

So she showed me the check, her marriage license, a 
photostatic copy of a marriage license, a social security card. There 
was another card in there. 

Q. Do you know what names was on it? A. The name was Mary 
Greene on all these papers. The check, too, was Mary Greene. So 


I looked at it and I said, ''Well, it's nothing wrong with the stuff". I 
said, “It's no reason why you can't cash it". 
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I said, "For a check for that amount of money", I say, "any- 


body you cash it is going to want you to buy something or either you go- 
ing to have to buy something so it amount to something at least $25 
worth, something, being that you are not known". 

So I said, ''Well, where you want to go now?" So ne said, 
"Well, maybe you want something out of it". I said, "Yes, I can use 
tires or anything". ; 

Q. Who said that? A. Fred. Fenwick. So he suggested the 
tire and battery, you know, that I could get myself a tire. I said, "Well, 
it is your check. If you want her to buy me a tire it is all rate I can 
use anything that you can get her to buy". 

I figured he pimped the check off of her, living with her or 
something. I said, ''No, I'll tell you where we can go. We will go to 
the Rayco seatcover place to get some seatcovers. If she wants to 
spend the money", I said, "I know for $30 worth of seatcovers they 
will cash the check". . 

So we went to Rayco seatcovers and we went in ach I was even 
going to sign for her as a reference and the man didn't cash the check. 
She signed the check in there and he didn't have quite enough money in 
the cash register to cash the check from the difference of - seat- 
covers, being that it was early in the morning. | 

So now she had already signed the check. So went back and 
got in the car. Said, 'Where you want to go now?" Well, they wanted 
to go home. So -- 

Q. Who did? A. Fred and this guy, Johnson, andI. said, "Well, 
what about the $10?" He said, 'Well, you ain't cashed the check", like 
that. | 

I say, "Well, it’s no use in her having a check and can't cash 
it if it's good". I say, "Every place in town will cash a legal Govern- 
ment check". I say, "She's got the proper identification. It's just that 
this early in the morning people don't have, you know, money available 
to make up the difference unless she buys out the whole check". 
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That's when this other guy suggested, Skinny, the Strand 
Liquor Store. So we went on out toward Northeast. And I thought he 
lived on Forty-ninth Street. 

So on the way out he said, "Take me home". So I started 
taking him home to Forty-ninth Street. He said, "I don't live there". 
And I said, "Where you live’. He said where I picked Skinny up; where 
we picked Skinny up. So I carried him back there. 

And I said, ''Well, look-a-here", I said, "still what about 
the $10?"' No $10. I said, 'Well, I will take her to the Strand Liquor 
Store myself and cash the check. See if you can get it cashed, that is 
the suggestion. So he said, 'When you get the check cashed, you come 
back past here and pick us up. 

Q. Now, prior to the time that he got off was any telephone 
number -- A. Yes. 

Q. -- given? A. He gave her a phone number. He said, "If 
it's any trouble with the check call this number for reference" like 
that. And we went on to the store. 

Well, the liquor store man asked her why did she sign the 
check and she told him that she had signed it before and the reason as 
to why she didn't sign it in Rayco seatcovers is that she had signed it 
and couldn't cash it, the man didn't have enough money to cash it. 

And she said she had to get the cash because she needed the 
money and she had to buy something out of it. So he asked her, oh, 
sign her name on a paper bag, you know, to match the signature with 
it that she had already signed on the check with him. 

So she signed the paper bag and he looked at the check and 
everything and he looked at the number on the paper bag -- I mean, 
the name on the paper bag and he cashed the check. She bought some 
liquor and some beer and some cigarettes and a couple of more small 
objects and I carried the stuff out and put it in my automobile. 

And then I carried her back over to his house on Forty-second 
Street -- I mean, on Hayes Street. And when I pulled up him and Skinny 


came out, out of the house and they got in the car and they said "drive off". 
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But I still hadn't got, you know, my $10. I said, ‘What about 
the $10?" He said, "Well, take her over to her house -- take us over 
to her house". So I said okay. I figured I go to a lot to get this $10 he 
had promised me. SoI say, "Where she lives?" Forty-ninth and Sheriff 
Road. So I drove up to Forty-ninth and Sheriff Road and he handed me 
$10. I said -- he handed me ten. 

I said, ''You ought to give me fifteen for all this trouble you 
caused me. So he gave me fifteen and he handed Skinny something and 
he handed her the rest, but I didn't look to see how much it was. 

Q. What did Thomasine Parker or the girl do with the money after 
she cashed the check? A. She kept the money herself until she handed 
it to him sometime during the -- 

Q. Yes. A. When we got over on Sheriff Road she handed it to 
him and he took out what was supposed to be taken out and gave the 
difference back to her. And, well, she got out the car. I figured he 
was going to get out, too, both of them. 

They took the whiskey. She took the whiskey and’ the beer in 
her house and him and Skinny split the cigarettes up. And well, they 


didn't get out, see. AndI done got my $10 and plus he gave me five more 
dollars for the trouble I said he caused me. 


And anyway then he said -- Skinny said take him up to Lincoln 
Heights. Well, I didn't give a crap about him. He didn't ask me to take 
him no where. I said, "I will take you to a bus stop". So I took him to 
a bus stop. And Fred said, 'Which way you are going?" I said, "Iam 
going on to work on this glass". 

He said "Drop me off up at Twenty-first Stree . well, as I 
started off I noticed he tore up that social security card that the woman 
had used to cash the check and I asked him what did he tear p shat up for, 
and he said "nothing." 

I said, Well, you wouldn't have tore it up for nothing if it wasn't 
something". He said, "Well, Iam going to tell you. I am going to tell 
you". He said the check didn't belong to that girl; it belonged to her dead | 
sister. 
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And I says, "Well, what you doing, what she doing cashing 
the dead sister's check". And he said, "Well, the sister died and the 
check kept coming, so she needed the money so she cashed it, you 
know". Well, I still thought he was, you know, pimping off of her, 
living off of her. 

So I said to myself -- now, I said, you tell me that you will 
tell me anything. So anyway -- 

MR. McNAMARA: Your Honor, I don't think his mental 
processes are -- 

MR. CAPUTY: All right. 

BY MR. CAPUTY: 

Q. Showing you again Government's Exhibit No. 1 for identifi- 

cation the time that you met Fenwick did he have this check in his 


possession? A. WhenI met him. I didn't see the check until he came 


out of the house with her and she had it in her hand. I didn't see him 
give her the check but he went in and got her. When she came out she 
had a brown envelope with this check in it. 


Q. Did you see the identification? Did he have the identification? 
A. When I saw the identification she had -- if he gave it to her he gave 
it to her in the house. 

Q. Well, what did the girl, if anything, do with the identification 
after she got through cashing this check? 


* * * * * * 
CROSS-EXAMINATION 
BY MR. McNAMARA: 
* #* * * * * 


Q. Now, Mr. Brent, you say that this man Fenwick was with 
you that day. 
Is that right? A. Well, I picked him up. 
Q. That is what your testimony is. Right? A. That is right. 
Q. Now, you aren't going so far as to say that he was with you 
when the check was cashed? A. He was not with me when the check 


was cashed. 
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78 Q. Now, how long have you known Fred Fenwick? A. I say 


roughly eight or ten years. | 
xe * * * % * 
79 Q. Now, on the day you cashed this check or a day or 80 


afterwards did you go to see her? A. Did I go to see her? 
| Q. Answer me yesorno. A. I did. ; 
Q. And did you ask her not to make a report about that check? 
A. No. 
Q. Did you tell her that you would pay her if she didn't make a 
report of it? A. That's right. 


* * * * « * 


80 REDIRECT EXAMINATION : 
BY.MR. CAPUTY: | 
* * * * * | * 
Q. Why did you tell her that you would pay her if she didn't make 
a report? : 
* * * * * | * 


THE WITNESS: Because I realized that I had been involved 
in something that would get me in just as much trouble as he was in be- 
cause the man in the store knew me; all the people knew me and I -- 
like I asked him, why did he pick me to do it with sci that those 
people would know me. 
81 So I figured that I was in -- I look at it that I was in it just 
as deep as he was because I was a accessory. 
BY MR. CAPUTY: 
Q. What did you do after that? A. Well, after that: 1 aa me a 
lawyer. 
Q. Did you talk toa lawyer? A. That's right. 
Q. And after talking to a lawyer where did you go? A. Treasury 
Department. | 
Q. Did you go to the Treasury Department? Where in the Treasury 
Department? A. Down to -- down on Pennsylvania Avenue. 
Q. Well, specifically, did you contact secret service agents ? 





81 


82 


83 


30 
A. That's right. 
Q. And you talkedto them? A. That's right. 
Q. And you told them the whole story? A. That's right. 
MR. CAPUTY: That is all. 
RECROSS-EXAMINATION 
BY MR. McNAMARA: 
Q. Was it after you saw the secret service agents that you went 
to see Mary Greene? A. Before. 
Q. Before? A. (The witness nodded affirmatively.) 
Q. You didn't get indicted in this case, did you? A. No. 
MR. McNAMARA: That is all. 
* ae * x aK * 
JOSEPH A. VERANT 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testi- 
fied as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. State your name and profession. A. Joseph A. Verant, 
postal inspector. 
Q. And how long have you been a postal inspector? A. Iam in 
my fifteenth year. 
Q. Now, during the course of your official duties, sir, did you 


investigate the theft of a United States Treasurer's check from the mails, 


sir, payable to Mary F. Greene? A. I did. 


Q. Now, during the course of your investigation did you confer also 


with the secret service, sir? A. I did. 


Q. Well, did there come a time, sir, that you were in the presence 


of one Joseph F. Fenwick? A. There was. 
Q. Did you question him concerning that? A. Not specifically. 
Q. Did anyone question him in your presence? A. Not specif- 
ically. 
Q. Well, can you tell us whether he made any statement of any 
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kind concerning that? A. He made no admissions regarding 


any check. 
Q. Did you make -- 

MR. McNAMARA: Your Honor, may we nt the Bench, 
please ? | 

(At the Bench:) | 

MR. McNAMARA: If your Honor please, I ask for: ‘a mistrial. 
That officer in answer to two preceeding questions asked by Mr. Caputy 
about this check replied "not specifically". He could have answered yes 
or no but he said "not specifically". : 

THE COURT: Motion denied. 

MR. McNAMARA: May I state it for the record? . 

THE COURT: Go ahead, state it. Let's not take too much 
time with it. : 

MR. McNAMARA: The third question, your Honor, was, as 
the record reflects, "not as to any check". 

THE COURT: What are you going to bring out “yt this man? 

MR. CAPUTY: Well, he did -- : 

THE COURT: Is it necessary to take any more time? 

MR. CAPUTY: No. Iam just going to ask him a couple of 
questions about the change of address; that's all. 3 

THE COURT: All right. 

MR. McNAMARA: I think, your Honor, that the jury can get 
the impression that there was more than one case involved. : 

THE COURT: Well, you can bring it out by your questioning 
if you want to. 

MR. McNAMARA: I certainly am not. 

THE COURT: Well, all right, if you don't care to clarity it. 

(End of Bench conference. ) 

THE COURT: What did you mean when you said "not directly" ? 
The question was asked if you had conversation. Either you did or you didn't. 
I didn't understand when you said "not specifically". : 


| 





85 


86 


88 


32 

THE WITNESS: I answered "not specifically". I didn't 
discuss the handling of this check with the defendant. 

THE COURT: Well, that is what the question was. Your 
answer should have been "no" then, shouldn't it? You didn't have any 
conversation with him about this check? 

THE WITNESS: That is -- the answer is no. 

THE COURT: All right. 

BY MR. CAPUTY: 

Q. Now, did you make an investigation, sir, to determine whether 
a change of address had been submitted for Mary F. Greene? A. I did. 

Q. From 611 Forty-ninth Street to somewhere else? A. I did. 

Q. And was the change of address made with the defendant -- the 
postal department? A. It was. 

MR. McNAMARA: [If your Honor please, that is hearsay. 

MR. CAPUTY: Not if he made the investigation, your Honor. 

MR. McNAMARA: I don't care what investigation he made. [If 
he has a card which she had filed he can produce the card. 

THE COURT: Your answer is based upon what? 

THE WITNESS: Based upon the information from the station 
covering the delivery addresses involved. 

THE COURT: I suppose that is hearsay. 

MR. CAPUTY: All right. That is all. 

MR. McNAMARA: No questions. 

THE COURT: All right. You are excused. You don't wish to 
ask any? 

MR. McNAMARA: No, I don't wish to ask any. 

THE COURT: All right. 

(Thereupon the witness retired from the witness stand. ) 

* * * aK 4 % 
JOSEPH F. FENWICK 
was called as a witness by the Defense, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 


follows: 
* * * K * * 


r’ 


33 


BY MR. McNAMARA: ! 
* * * * * | * 
Q. Allright. Have you entered a plea of guilty up in New York 
to a charge of -- 

MR. CAPUTY: Well, I object, if your Honor vleanes. He 
can't be impeaching his own witness. It is only for cross-examination 
purposes. : 
MR. McNAMARA: It is not. I can explain his situation. 

MR. CAPUTY: Well, he can't impeach his witness, if your 
Honor please. 

THE COURT: What is the purpose of this ? Step u up to the 
Bench. 

(At the Bench:) 

THE COURT: What is the purpose of this? , 

MR. McNAMARA: To explain to the jury how the man happens 
to be in custody at this time; why he isn't on bond. | 

THE COURT: Well, that isn't relevant -- 

MR. McNAMARA: Second, your Honor, the District Attorney, 
as competent and far-sighted as he is, certainly is going to ‘alien to 


the jury - - 

THE COURT: Well, I know, but the purpose of that testimony 
is to test the credibility of the witness. You can't attack it. 

MR. McNAMARA: I am just putting this man on the witness 
stand to testify as to what he is. | 

THE COURT: Well, I will sustain the objection. | 

MR. McNAMARA: If your Honor please, I think defense 
counsel has the right to do it and I take exception to your Honor's ruling. 


THE COURT: Well, you may have your exception. 


* * * * 


CROSS-EXAMINATION | 
BY MR. CAPUTY: | 
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99 Q. Now, yor are the same Joseph F. Fenwick who on June 27, 1956, 
was convicted of attempted burglary, third degree, and possession of burg- 
lar's instruments in Lockport, New York, weren't you? A. I beg your par- 
don. That was in Niagara Falls. I was tried in Lockport, New York. 
Q. Yes. All right. Then you were sentenced there in Lockport, 
New York? A. That's right. 
* x * BS a 5 
101 Q. Are you the same individual, sir, who in the District of Columbia 
on May 21, 1952, was convicted of petty larceny? A. That's right. 
Q. In 1953, May 5, 1953, was also convicted of petty larceny? 
A. That's right. 


* * * a * * 

103 SUMMATION ON BEHALF OF THE UNITED STATES 
By: Victor Caputy, Esquire 

a *« * * a 


As you have been told, this charge is a three-count indictment 
with the postal violation and with forgery and the uttering of this check. 
It is true that the evidence shows that he did not actually forge the check, 
according to the witnesses presented, and it is also true that he did not 
actually utter or cash this check. 
* ss * a * * 
119 AFTERNOON SESSION 
(Pursuant to recess theretofore taken, the consideration 
of the above-entitled matter was resumed at 1:45 o'clock 
p.m. when the following occurred:) 
MR. McNAMARA: If your Honor please, there is one matter 
that I wish to bring to the Court's attention. | 
* * * * * ss 
120 MR. McNAMARA: Your Honor, of course, as I indicated to 
the Court and to Mr. Caputy earlier, I do expect the Court to give a 
charge on an accomplice's testimony. 
121 THE COURT: Oh, surely. 
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MR. McNAMARA: And, your Honor, there is one point on 
that that we might resolve before the Court instructs the jury and that 
is, as a matter of law, I believe it is clear that the accomplices in this 
case are Brent and Thomasine Parker. | 

I believe that the jury might be instructed to find as a fact whether 
or not Mrs. Greene would be an accomplice. ! 

MR. CAPUTY: Oh, I don't think so. I think the only one that is 
an accomplice in this case is Thomasine Parker. 

MR. McNAMARA: Well, the reason -- if I can point out why I 
believe that is so -- is, first of all, by the admissions: Brent was a par- 
ticipant in the cashing of the check. I mean, that makes him an accom- 
plice. : 
THE COURT: Well, I am just going to give the instruction on 
accomplice and leave it to the jury to determine what witnesses were 
accomplices in this matte r. ; | 

MR. McNAMARA: The Court is not going to instruct them 
which ones are accomplices and which are not? 

THE COURT: No. It is clear that the defendant, Thomasine 
Parker, was an accomplice. She has pled guilty. As to whether the 
other witnesses were accomplices, that is up to the jury. 3 

MR. McNAMARA: Your Honor, the Court recognizes my 
status in this case as appointed counsel and I wish to assure to this man 
every possible right that he may have in case my action is to be reviewed 
as well as others in this case. : 

Now, your Honor, the instruction that I request the Court -- I 
think I am supposed to make it -- to give is to the effect that the defend- 
ant Proctor and the witness Brent were in fact accomplices and their test- 
imony should be received with great care and caution and that the convic- 
tion cannot be based upon their testimony unless there is strong corrob- 
oration. ! 
THE COURT: Well, Brent wasn't an secomplice, according 


to his own testimony. 
MR. McNAMARA: According to his own testimony, your Honor,-- 
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122 THE COURT: I know, but it is for the jury to determine which 

testimony is correct. I can't say as a matter of law that he is an accomplice. 
Then I have got to say that I haven't believed his testimony. 4 

According to his testimony he wouldn't be an accomplice. He 2 
was an innocent victim. So it is really for the jury to determine and if 4 
the jury finds that he was an accomplice, then they will have to apply the a 
rule to him. 

MR. McNAMARA: Don't you think Parker likewise exculpated 
herself by saying that she did it under pressure in saying that it was 


somebody's check? e 
123 THE COURT: Well, you have your statement -- é 
MR. McNAMARA: I think I am also required to object to the ‘ 


Court's ruling and I do object. 

THE COURT: No, you are not, but you can have an objection 
to every one of the rulings that I have made, carte blanche. 

MR. McNAMARA: Thank you, your Honor. 

MR. CAPUTY: Your Honor, while counsel is here, I don't know 
whether he has made it but since he is appointed counsel and because of he 
our Court of Appeals, I think he should make a motion for a judgment of 
acquittal at the close of the case. 

I don't think you have. I think you should. 

MR. McNAMARA: I don't think I have and I do make sucha 
motion. 

THE COURT: All right. The motion is denied. 

(End of Bench conference. ) = 

THE COURT'S CHARGE TO THE JURY « 


* * * ax mm * < 


128 Now, the provisions of the law upon which this three-count in- 
dictment has been based I want to explain to you. First, the provision of 
the law with reference to having in possession a stolen check described 
in the first count ot the indictment: This provision of the law reads, who- 
ever buys or receives or conceals or unlawfully has in his possession, any 
letter, postal card, package, bag, or mail, or any article or thing contained 
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therein, which has been so stolen, taken, or embezzled or been 


abstracted, as herein described, knowing the same to have been stolen is 
guilty of the offense designated in the said statute and that is the statute 
referred to in the first count of the indictment. : 

As to the second count, the charge of falsely forging an endorse- 
ment on the back of the check, the offense related to that count reads, 
whoever falsely makes, alters, forges, or counterfeits, any deed, power 
of attorney, order, certificate, receipt, contract, or other writing, for 
the purpose of obtaining or receiving, or of enabling any other person, 
either directly or indirectly, to obtain or receive from the United States 
or any officers or agents thereof, any sum of money is guilty of the offense 
described in that section of the United States Code. ! 

Then the section of the Code having reference to the third count 
in the indictment, the uttering and publishing of this check well knowing 
that the endorsement on the back thereof had been falsely made and forged, 
that section of the United States Code reads: Whoever utters or publishes 
as true any such false, forged, or altered or counterfeited writing, with 
intent to defraud the United States, knowing the same to be false, altered, 
forged, or counterfeited, is guilty of a violation of that section of the Code. 

* * * * aK * 

The Government contends that it has proved beyond a reasonable 
doubt, therefore, that the defendant Fenwick is guilty of these three counts 
in the indictment; the first count of having unlawfully in his possession a 
stolen check knowing the same to have been stolen; the second count, to 
have participated in the forgery, a forgery of this individual check, by 
arranging for the nameof his sister to be forged and endorsed on the back 
of the check; and thirdly, by participating in the uttering, publishing, and 
passing of the check and securing the proceeds from such passing. 

That is briefly the position of the Government in this case. 

*x aK * * * 

Obviously, if you believe the defendant's version of the story 
he can't be found guilty of either of these three counts in the indictment. 
On the other hand, if you believe that the Government has proved beyond 
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a reasonable doubt that the defendant Fenwick unlawfully came 
into possession of the check, knowing it to have been stolen, on the first 
count of the indictment, and under the second count, if the Government has 
proved beyond a reasonable doubt that the defendant Fenwick participated 
in falsely forging the endorsement of Mary F. Greene on the back of the 
check, and under the third count of the indictment, that the defendant 
with the intent to defraud the United States uttered and published as true 
this check, of course, the defendant should be found guilty of each of the 
three counts in the indictment. 

Now, the Court should charge you also, members of the jury, 
that any person aiding and abetting a principal offender may be charged as 
a principal. Any person advising, inciting or conniving in an offense or 
aiding or abetting the principal offender is equally guilty with the principal. 
If several persons act jointly or in concert, each performing a part that 
results in the commission of the offense, all are equally guilty. 

Now, it is also necessary that I charge you with reference to the 


testimony of an accomplice with reference to Thomasine Parker. The Court 
charges you as a matter of law that she should be considered as an accomplice 


because she has pled guilty to two counts in this indictment. As to whether 
any of these other witnesses are accomplices, Brent or anyone else who 
has testified, it is for you to determine from the facts and circumstances 
in this case as disclosed by the evidence. 

Iam required by the law to state to you that the testimony of an 
accomplice should be received with care and scrutinized with caution. The 
degree of credibility which should be given such testimony is a matter ex- 
clusively within the province of the jury and you may accept the testimony 
of an accomplice; in fact, the jury has a right to convict a person on the 
sole uncorroborated testimony of the accomplice if the jury believes the 
accomplice. 

An accomplice in the commission of a crime is a competent 
witness. An accomplice is anyone who, knowingly and voluntarily, co- 
operates with or aids, assists, advises, or encourages, another in the 
commission of a crime regardless of his degree of participation. No 
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135 matter how small the degree may be, a person who aids another 
in the commission of a crime is an accomplice. : 
* * * * * * 
136 MR. McNAMARA: May we approach the Bench, please, your 
Honor ? : 

(At the Bench:) 

MR. McNAMARA: If your Honor please, I have a: beciing that 
the Court told the jury that they can bring in a verdict based solely upon 
the uncorroborated testimony of accomplices. I didn't believe that was 
the law in the District of Columbia. 3 

To that extent I take an exception to your Honor's charge. 

THE COURT: All right. | 

MR. McNAMARA: I have already excepted to some other items. 

* * * = * : * 
137 VERDICT OF THE JURY | 
was announced as follows: 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed 
upon a verdict? 

THE FOREMAN OF THE JURY: Yes, sir (submitting a docu- 
ment to the Deputy Clerk). : 

THE DEPUTY CLERK: Members of the jury, your foreman 
Says that you find the defendant, Joseph F. Fenwick, guilty on Count 1, 
guilty on Count 2, and guilty on Count 3, and that is your verdict SO say 

you each and all? 
(No member of the jury indicated any dissent. ) 
THE COURT: Thank you, members of the jury -- 
MR. McNAMARA: If your Honor please, the defendant re- 
quests that the jury be polled. | 
THE COURT: All right. The jury may be polled. 
(Whereupon the jury was polled. ) | 


* * * * x | * 
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JOINT APPENDIX 
UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
[ Filed August 20, 1956] 
Holding a Criminal Term 
Grand Jury Impanelled June 28, 1956, Sworn in on July 3, 1956 


The United States of America ) Criminal No. 846-56 

v. ) Grand Jury No. 766-56 
Joseph F. Fenwick ) Vio. 18 U.S.C. 1708, 495 
Thomasine Parker | 


The Grand Jury charges: 
On or about February 23, 1956, within the District of Columbia, 
Joseph F. Fenwick and Thomasine Parker unlawfully had in their 


possession a check dated February 23, 1956, drawn on the Treasurer 
of the United States, in the amount of $238.48, payable to Mary F. 
Green, which had been stolen from an authorized depository of mail 


matter, the said Joseph F. Fenwick and Thomasine Parker: knowing 
the same to have been stolen. 
SECOND COUNT: 

On or about February 23, 1956, within the District of Molumbia, 
Joseph F. Fenwick and Thomasine Parker, for the purpose of ob- 
taining and receiving from the United States, and from its officers 
and agents, two hundred thirty-eight dollars and forty-eight cents, 
falsely forged the endorsement "Mary F. Green" on the back of a 
paper writing in the form of a check drawn upon the Treasurer of 
the United States. Following is a photostatic copy of said check with 
the falsely forged endorsement on the back: 





oe 
«a 
BG 
“ 
a 
2 1 
TREASURY . @. 
DIVISION OF Washington, D.C. 14,025,998 | 
DISBURSEMENT TREASURER OF THE UNITED STATES 
eats | FEB 23 1956 
PAY $ *** 238 Dollars 48 Cts $***238.48* 
To the 
Order Of Mary F Green ee 
Tax Refund 611 49th ST NE ; 
Wash DC a Ep 
¥XX¥XXXXXXX( 56) 
al - aad /s/ J Connor 
Drawn for above SEAT PLEASANT. MD Chief Disbursing 
object Officer 
DO NOT FOLD, SPINDLE OR MUTILA TE 300 
KNOW YOUR ENDORSER - REQUIRE IDENTIFICA TION 
1000 - 49th 
BANK OR BANKER 
65-21 /s/ Maty F. Green 
BANK OF MARYLAND Seat Pleasant 621 49th St. N.E 
March 1, 1956 Wash. D.C. 
15-6 Received Payment Thru The STRAND LIQUORS 
Washington. DC Clearing House or Wines Liquors And Beer 
From The Treasurer of the U.S. /s/ Irving Love 
Prior Endorsements Guaranteed 505 Division Ave. N.E. 
LINCOLN NATIONAL BANK Washington, D.C. 
Washington. DC 
Aug 2 1956 


(In script) Tag AN 2978 D.C, 
D.C. Cadillac 





THIRD COUNT: 

On or about February 23, 1956, within the District of Columbia, 
Joseph F. Fenwick and Thomasine Parker, with intent to defraud the 
United States, uttered and published as true and genuine to Irving 
Love the paper writing in the form of a check drawn upon the Treasurer 
of the United States, with a certain falsely forged endorsement on the 
back thereof, which check is described and set out in the second count 
of this indictment, and is incorporated by reference into this count, 
then well knowing that the endorsement on the back thereof had been 


; 


falsely made and forged. 


/s/ Oliver Gasch | 
Attorney of the United States 
in and for the District of 


Columbia 


A TRUE BILL: 


/s/ Lea A. Codd 
Foreman. 








[ Filed October 12, 1956] 
PLEA OF DEFENDANT 

On this 12th day of October, 1956, the defendant Joseph F. 
Fenwick, appearing in proper person and requesting the Court to 
appoint counsel which is so ordered, being arraigned in open Court 
upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 


F. Dickinson Letts 
Presiding Judge 
Criminal Court #2 


[ Filed December 10, 1956] 

On this 10th day of December, 1956, came the attorney of the 
United States; the defendant in proper person and by his attorney, 
Martin J. McNamara, Esquire; whereupon the motion filed by the 
defendant to vacate and/or set aside indictments, coming on to be 
heard, after having heard counsel for the defense, is by the Court 
denied. 

The defendant is remanded to the District of Columbia Jail. 

| By direction of 


Alexander Holtzoff 
Presiding Judge 
Criminal Court #1 





[Filed January 24, 1957] 

We, the Jury, find the defendant, Joseph F. Fenwick: 
Count 1 - Write Guilty or Not Guilty Count 1 Guilty 
Count 2 - Write Guilty or Not Guilty Count 2 Guilty 
Count 3 - Write Guilty or Not Guilty Count 3 Guilty 


January 24, 1957 /8/ Maurice Greenberg 
te Foreman) | 


[ Filed January 24, 1957] 

On this 24th day of January, 1956, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as aforesaid 
in this cause, the hearing of which was respited yesterday; whereupon 
juror #10, William H. Pekover, is excused from further consider- 
ation of this case and alternate juror #1, Nicholas P. Roupas, takes 
seat #10 in the jury box; whereupon after further of the evidence is 
presented, arguments of counsel and the instructions of the Court, 
alternate juror #2, Theresa C. Saylor, is excused from further con- 
sideration of this case and the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the 
defendant is guilty as charged; whereupon each and every member of 
the jury is asked if that is his or her verdict, and each and every 
member thereof say that the defendant is guilty on each of Counts i, 
2, and 3 of the indictment. Case is referred to Probation Officer of 
the Court. : 

The defendant is remanded . 

By direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court #3 





[ Filed March 12, 1957] 


JUDGMENT AND COMMITMENT 
On this 7th day of March, 1957, came the attorney for the 


government and the defendant appeared in person and by counsel, an 
Martin McNamara, Esq. a! 
It is adjudged that the defendant has been convicted upon his * 


plea of not guilty and verdict of guilty of the offense of Violation of 
Sections 1708, 495, Title 18, U. S. Code as charged and the court 
having asked the defendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, | ‘ 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of: 

Twenty (20) months to Five (5) years on Count 1; 

Forty (40) months to Ten (10) years on Count 2, to take effect 
at the expiration of the sentence imposed on Count 1; 

Forty (40} months to Ten (10) years on Count 3, to run con- 
currently with the sentences imposed on Counts 1 and 2; 

Said sentences to take effect at the expiration of the sentence 
now being served. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgmént and commitment to the United States Marshal or other 
qualified officer and that the copyserve as the commitment of the “ 
defendant. 


/s/ Luther W. Youngdahl 
United States District Judge 





[ Filed March 14, 1957] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 
TO PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Joseph F. Fenwick, being first duly sworn according to 
law, depose and say that I am the defendant in the above-entitled 
cause, and, in support of my application for leave to proceed in 
said cause without being required to prepay fees or costs, state 
as follows: 

That Iam a citizen of the United States. 

That because of my poverty I am unable to . 

pay the costs of said suit or action. | 

That I am unable to give security for the same. 

That I believe I am entitled to the redress I 

seek in said suit or action. 

That the nature of my cause of action is brietly 

stated as follows: 

[ JURAT ] 

Let the defendant proceed on Appeal 
from Judgment without prepayment of costs. 


/s/ Joseph Fenwick 


/s/ Luther W. Youngdahl 
Judge 


[Filed March 22, 1957] 





[ Filed March 22, 1957] 
NOTICE OF APPEAL 
Name and address of appellant 
200-19th Street, S. E. 
Washington, D.C. 
Name and address of appellant's attorney 
Martin J. McNamara 
Offense 
Violation of T-18 U. S. C.-Sec. 1708, 495 
Concise statement of judgment or order, giving date, and any 
sentence 
On March 4th Judge Luther W. Youngdahl sentenced 
Petitioner from not less than five (5) no more than 
fifteen (15) years. 
Name of institution where now confined, if not on bail 
District of Columbia Jail 
200-19th Street, S. E. 
Washington, D. C. 


I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Columbia 
Circuit from the above -stated judgment. 


3/13/54 | /s/Joseph Fenwick 
te Pp r 





UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Criminal Division 


The United States of America | 
vs. Criminal No. 846-56 
Joseph F. Fenwick | 


Washington, D. C., 
Thursday, January 24, 1957. 


The above-entitled case came on for further trial in the United 
States District Court for the District of Columbia at ten o'clock in 
the forenoon on Thursday, January 24, 1957. : 

BEFORE: 

HONORABLE LUTHER W. YOUNGDAHL, Judge of the United 
States District Court for the District of Columbia and the jury there- 
tofore selected, empanelled and sworn, there being the following 

APPEARANCES: , 

VICTOR CAPUTY, ESQUIRE, Assistant United States Attorney, 
on behalf of the United States; | 

JOSEPH F. FENWICK, the defendant in person, and by 

MARTIN J. McNAMARA, ESQUIRE, his attorney. 


The following proceedings and transactions were then had and 


evidence was adduced: 
PROCEEDINGS, TRANSACTIONS AND EVIDENCE 


* * * * 
23 TIMOTHY P. O'SULLIVAN 


was called as a witness by the United States. 
* * aK ak 
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10 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name, sir? A. Timothy P. O'Sullivan. 

Q. And what is your business or occupation, sir? A. Iam 
assistant to the chief disbursing officer, United States Treasury 
Department. 

Q. Now, in the disbursing office, sir, can you tell us whether 
tax refund checks of the treasury are disbursed from your office, sir? 
A. That is correct. 

MR. CAPUTY: May I have this check marked as Govern- 
ment's Exhibit No. 1 for identification? 


[ Thereupon a document 
identified as a check was 
marked by the Deputy Clerk 
as Government's Exhibit No. 
1 for identification. ] 


BY MR. CAPUTY: 

Q. I show you, sir, what has been marked as Government's 
Exhibit No. 1 for identification, which is a Treasury check, and ask 
you, sir, if your office disbursed that check and when, sir, and to 
what address? A. Yes. The Washington regional office disbursed 
this check under Symbol 300, Mr. Cannon's signature. The check 
is dated February 23rd, 1956, payable to Mary F. Greene, 611 
Forty-ninth Street, Northeast, Washington, D. C., in the amount 
of $238.48. ; 
The check is for tax refund and this check from our records 
was mailed on that date. 

Q. To that address on the check, sir? A. That is right, sir. 

Q. And that is a check drawn on the Treasurer of the United 
States? A. (The witness nodded affirmatively. ) 

* aK a me * * 

MARY F. GREENE 
was called as a witness by the United States, and being then and 
there duly sworn by the Deputy Clerk, assumed the witness stand 
and testified as follows: 
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DIRECT EXAMINATION 
BY MR. CAPUTY: : 
Q. Please keep up your voice so that his Honor and the members 
of the jury can hear you. ! 
Will you state your name, ma'am? A. Mary F. = 
* * * * * 


BY MR. CAPUTY: 


Q. Now, directing your attention to January and February of 
1956, where were you living then? A. At 611 Forty-ninth Street, 
Northeast, and we moved February the 20th to 4643 Hayes Street. 

Q. Now, when you were living on Forty-ninth Street, Northeast, 
did you file an income tax return? A. Yes, I did. : 

Q. Now, can you tell us whether you expected a refund? A. Yes, 


I -- | 
Q. Pursuant to filing that income tax return? A. Yes, I did. 
Q. Did you receive a refund check, ma'am? A. No, I didn't. 
Q. I show you what has been marked as Government's Exhibit 
No. 1 for identification, which is a check drawn on the Treasurer of 
the United States, payable to Mary F. Greene at 611 Forty-ninth 
Street, Northeast, Washington, D. C.; did you receive that check ? 


A. No, I didn't. 
Q. Now, did you cash this check? A. No, I didn't. 


Q. Did you place the endorsement on the back of this check of 
Mary F. Greene? A. No, I didn't. 

Q. Did you give your brother, Fenwick, permission to cash 
that check? A. No, I didn't. : 

Q. Did you give one named Thomasine Parker permission to 
cash that check? A. No. 
Q. Did you give anyone at all permission to cash that check? 
A. No. 

Q. Now, when you were living at 611 Forty-ninth Street, North- 
east, what kind of mail depository did you have? A. We had a mail 
box. You walked up -- you walk about ten steps up to the mail box. 
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Q. Now, when you moved to Hayes Street, Northeast, what kind 
of mail receptacle did you have? A. Well, the mail boxes are on the 
porch on a post. 
e * * XE x cd 
Q. Can you tell us whether your brother, the defendant Fenwick, 
knew that you had moved from 611 Forty-ninth Street to the Hayes 
Street address ? 
MR. McNAMARA: I object, your Honor. It is a conclusion 
in the witness’ mind, your Honor. 
THE COURT: Well, unless there was some conversation 
that she had. She would only know -- 
MR. CAPUTY: Yes, well, if she knows of her own knowledge. 


THE COURT: Well, you will have to show that any conversation -- 


MR. CAPUTY: All right. 
BY MR. CAPUTY: 
Q. Did he know that -- had he ever visited you at 611 Forty-ninth 
Street? A. Yes. 
Q. Now, did you have any conversation with him about moving? 
A. Yes. 
Q. And did he know that you were moving to Hayes? 
MR. McNAMARA: I object. 
THE WITNESS: Yes. 
MR. CAPUTY: She had conversation with him. 
THE COURT: Well, ask what the conversation was. 
BY MR. CAPUTY: 
Q. What was that conversation? A. Well, he was there the 
night we moved. In fact, he helped us move. 
Q. He helped you move? A. From 611 Forty-sixth to Hayes. 
Q. Now, let me ask you this: 
Did you own a social security card? A. Yes, I did. 
Q. Now, you still have that in your possession? A. I have. 
You have -- you get two social security cards. I have one and one I 
had kept at :ome. 





13 
Q. And where did you keep it at home? A. I kept it in a suit- 
case with some more papers. 
Q. Now, in February of 1956 was that social security card at 
home? A. Yes, it was. , 
Q. Did there come a time that you found it missing? A Yes, 
I did. 
Q. Was any other identification found to be missing? A. Photo- 
static copy of my marriage license. 
uK * * a 
THOMASINE PARKER | 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testified 
as follows: 
DIRECT EXAMINATION 


BY MR. CAPUTY: : 
Q. Will you state your name? A. Thomasine Parker. 


Q. Please keep your voice up so that his Honor, the poorees 
of the jury, and the defendant and his counsel can hear you. 
Thomasine Parker? A. Yes. | 
Q. Do you wish to testify in this case? A. Yes, Ido. 
Q. Can you talk a little louder? A. Iam talking as loud as I 


| 

Q. All right. Do you know one Joseph F. Fenwick? A. Yes. 

Q. Do you see him here in the courtroom? A. Yes, I do. 

Q. Would you step down here and point him out or point him out 
from where you are? Which one? A. He is sitting = the Marshal 
and that fellow over there. 

MR. CAPUTY: May the record show, if your Honor please, 
that the witness had identified the defendant Fenwick? 

THE COURT: It may so show. 

BY MR. CAPUTY: 

Q. How long have you known Fenwick? A. Oh, I haven't known 
him at all to say that I have known him a length of time. 
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MR. McNAMARA: I can't understand her reply, your Honor. 

THE COURT: She hasn't known him at all to say that she has 
known him a length of time. 

MR. McNAMARA: All right. 

BY MR. CAPUTY: 

Q. I show you, ma'am, what has been marked as Government's 
Exhibit No. 1 for identification , which is a check in the name of Mary 
F. Greene and which contains an endorsement on the back of that check 
of Mary F. Greene. 

Can you tell me who put that name "Mary F. Greene" on the 
check? A. I did. 

Q. You did? A. (The witness nodded affirmatively. ) 

Q. Now, in connection with this check, Government's Exhibit 
No. 1 for identification, did you see the defendant Fenwick in connect- 
ion with this check? A. Yes, I did. 

Q. When was the first time that you saw him? A. It was on 
or about the 22nd or the 23 of February. 

Q. What year? A. Last year, '56. 

Q. Now, where were you living on that occasion? A. 4924 Nash 
Street, Northeast. 

Q. Now, will you tell the Court and jury about seeing Fenwick? 
A. Well, this particular day I was washing and somebody knocked at 
my door and I went to see who it was and it was Fenwick. And I didn't 
know him and he didn't know me and I asked him what did he want, and 
he said somebody outside wanted to see me. 

And I asked him who, and he told me Broadway. And Broad- 
way is a fellow that Iknow. And I went outside to see what Broadway 
wanted and Broadway told -- he told Broadway, say, "Tell her what 
you want". And Broadway said, "No, you tell her". 

So eventually he got around to telling me that he had this 
check and it was an income tax return that him and his wife had filed 
their return together and the check came back in her name and when the 


mailman have brought the check he got the check out the mail box because 


15 
if his wife had of gotten it she would have cashed it and kept all 
42 the money and he wanted to cash it so he could get his share of the 
money first. : 

And I wanted to know where did that involve me. So he wanted 
me to cash the check for him and say that I was his wife. And I told 
him no, because I get myself in trouble and he said it wouldn't be any 
trouble and if it was he would be in as much trouble as I was because 
he would have to sign the check too. : 

So I -- it was a girl at my house named Sarah and my daughter 
and we got in a car with Fenwick and Broadway and a fellow named 
Skinny and we went to a bank in Seat Pleasant and in the car Fenwick 
gave me a photostatic copy of a marriage license, a birth -- 

Q. In whose name? A. Mary F. Greene. And it was a photo- 
static copy of a birth certificate to some child that was born to Mary 
F. Greene. And that was supposed to be my —— 

Q. Anything else? A. Not then. 


Q. Allright. A. And we went to the bank in Seat Pleasant and 
I didn't have enough identification and I couldn't cash it. 
Q. Now, when you went to the bank in Seat all did Fenwick 


go into the bank with you? A. Yes, he did. 

Q. Then what happened? A. They wouldn't cash it.. iM didn't 
have enough identification. ; 

Q. Now, prior to going to this bank in Seat Pleasant with Fenwick 
was anything said by Fenwick about the welfare? A. Not at that par- 
ticular time it wasn't. At -- when I went back home I felt that that was 
all of it. And I did my duties at home and the next day Fenwick knocked 
on my door again. 

And I asked him what did he want. I told him, "I told you I 
ain't going to be fooling with no check", and he told me, sy, "I want 
to talk to you". 

So he came in and he sat on the table and he did talk to me. 
He asked me how would I feel if the welfare knew that I had been arrest- 
ed for drunk and if my husband knew about certain things about myself 
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and Broadway. 

MR. McNAMARA: If he did what? 

THE WITNESS: If the welfare knew that I had been arrested 
for drunk and if my husband knew about certain things between me and 
Broadway. 

And I didn't know how I would have felt but I wouldn't have 
liked it very much because I had been tryingfor three years to get my -- 

MR. McNAMARA: I object, your Honor, to this statement of 


her feeling about it. 
THE COURT: All right. That may be stricken. 
BY MR. CAPUTY: 


Q. All right. Continue. A. Well, I told him the way -- however 
I would have felt he didn't have nothing to do with it. And he thought 
that he did, that it would have a great deal to do with hurting me. 

And then the matter of the check came up again. And I felt 
that I would help myself more by going on and doing it, not realizing 
what I was getting into or what it was doing to me. 

MR. McNAMARA: I object to that, your Honor. 

THE COURT: All right. 

BY MR. CAPUTY: 

Q. Did you go anywhere? Did you go anywhere? A. Yes, I did. 

Q. And where did you go? A. We went to a bank on H Street. 

Q. Before you went to a bank on F Street how did you travel to 
that bank? A. There was a fellow outside they called "Brent" and he 
had a two-tone Cadillac and Brent was in the Cadillac and Fenwick and 
myself got in the Cadillac and we went on Hayes Street, Northeast, and 
got -- 

Q. What was there? A. That was the same day. 

Q. I mean, what place on Hayes Street? A. It was between 
Forty-eighth Street and Forty-seventh Street. 

Q. Was it a store or what? A. A house. 

Q. Ahouse. All right. A. And Fenwick said that he knew a 
fellow in there that was a numbers banker and maybe he would cash 
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the check for him. | 

So he went in the house and when he came back he brought 
this fellow with him they called "Skinny", and he still had : check so 
he couldn't of gotten it cashed. | 

Then we went up on H Street, Northeast, toa bank. We went 
in two banks on H Street and I couldn't get it cashed because I didn't 
have a checking account. 


Then we went in an appliance store on H Street = they 
wouldn't cash it. I don't know why. 
Q. When you say "we" who went in with you? A. Fenwick and 


myself. 
Q. Allright. A. We left there and we went out on — 
Road to an auto seat company and Fenwick didn't go in with me. The 
fellow, Brent, went in with me and he told one of the dealers or one of 
the salesmen that I was his wife, his girl-friend and I had got my income 
tax return and I wanted to cash my check to buy him some seatcovers. 
And the man said he didn't have enough money there to cash 
a check like that. So he didn't cash it. 
MR. McNAMARA: If your Honor please, I -- 
BY MR. CAPUTY: 
Q. Allright. Yo 
MR. McNAMARA: Just a second. I should have risen 


sooner, but I object to that testimony, your Honor. It is hearsay 
testimony. 
THE COURT: Overruled. 
BY MR. CAPUTY: 
Q. You didn't succeed in cashing it at the seatcover place? 


A. No, I didn't. 
Q. Let me ask you this: 
On the second day when you were asked to cash this ebedk 
by the defendant Fenwick were you given any other identification? 
A. Yes, Iwas. 
Q. And what were you given on this day? A. One was a little 
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card. That is a visitor's permit to some woman's hospital 
and it was a social security card made out to Mary F. Greene. 
_ Q. So from the seatcovers place then where did you go? A. We 
went back on Hayes Street and Fenwick and Skinny got out of the car. 

Q. Now, was anything said by Fenwick just before he got out of 
the car or did he give you anything? A. Yes. Well, we was in the car. 
Fenwick gave me the check and I was supposed to go to this liquor store 
on Division Avenue and cash the check. 

And if any discussion came up of who I was or could I prove it, 


I was supposed to give them this telephone number and tell them that my 
father lived there and they could call the number and Fenwick would answer 


and be my father. 

Q. Who told you that? A. Fenwick did. 

Q. And was a telephone number given to you? A. Yes, it was. 
It was 2 Ludlow number but I don't remember the number. 

Q. Now, did you go to this liquor store? A. Yes, I did. 

Q. And at the liquor store did you succeed in passing the check? 
A. Yes, I did. 

Q. Now, showing you again Government's Exhibit No. 1 for ident- 


ification, is that the check that Fenwick gave you and which you cashed at 


the liquor store on Division Avenue? A. Yes, it is. 


Q. Now, yesterday when you were in the courtroom you went back 


to the jail. 
Is that correct? A. (The witness nodded affirmatively. ) 

Q. Now, did you have a conversation with the defendant Fenwick 
yesterday? A. Yes, he was talking to me. 

Q. What did he tell you? A. Well, he showed me his sister and 
he told me that I didn't have to say nothing against him nor for him be- 
cause didn’t nobody know anything. 

MR. McNAMARA: Because what? 

THE WITNESS: Didn't nobody know anything about him nohow 
and I had already pleaded guilty and they couldn't do anything to hurt me 
nor help me. 
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BY MR. CAPUTY: 
Q. Was anything said by Fenwick about not identifying you? 
A. He said that he didn't know me and he didn't know any of us and he 
said, ''You don't have to know me". He said, "When you go in the court 
just don't know me". : 
Q. Don't know you, and he said that? A. Yes. 
x * * * * 
CROSS-EXAMINATION 
BY MR. McNAMARA: 
* * 1 a * 5 
Q. Now, you pleaded guilty to some part of this indictment, 
haven't you? A. Yes, I have. 
Q. You are awaiting sentence, aren't you? A. Yes, I am. 
MR. McNAMARA: May I see the jacket, please, in this case, 
your Honor? 
BY MR. McNAMARA: 


Q. You entered a plea of guilty on November the 14th, 1956, 


to -- 
MR. CAPUTY: I object to what, your Honor. : 
MR. McNAMARA: Counts -- if your Honor please, I believe 
it is most pertinent. 
THE COURT: Go ahead. | 
BY MR. McNAMARA: | 
Q. To Counts 1 and 2 which charge the forgery -- I beg your 
pardon -- charges you with stealing the check from the mail box and 
which also charges you with forging the signature of Mary Greene. 
Now, what did you have to do with taking this out of the mail 
box? A. I didn't have anything to do with taking it out of the mail box. 
Q. You entered a plea of guilty to it, didn't you? 
MR. CAPUTY: I object, your Honor. ; 
THE WITNESS : I didn't know -- 
MR. CAPUTY: I object, your Honor. 
THE COURT: I sustain the objection. 
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BY MR. McNAMARA: 
Q. The next question: You were called up for sentence by the 
Court on the 14th of December, weren't you? A. Yes, I was. 
@. And your sentence was continued until January the 25th, 1957. 
Is that correct? A. (The witness nodded affirmatively.) 


* * * * * * 
REDIRECT EXAMINATION 
* * * * * * 


Q. Now, after this check was cashed where did you go? A. We 
went around, me and Brent went around on Hayes Street, Northeast. 

Q. What did you do with the money? A. I gave it to Fenwick. 

Q. And where was he when you gave him the money? A. In 
the car. 

Q. And is that the time he gave you $20? A. Yes. Well, not 
right at that spot. But they left to take me back home and between there 
and the ride home he gave it to me. 

Q. Now, do you know whether any money was given to Brent? 
A. He gave Brent some money but I don't know how much it was. 

* * x x * Ed 

BY MR. CAPUTY: 
Q. Is that the man that came to you on two occasions in Febru- 
ary with the check of Mary F. Greene? A. Yes, that is him. 
MR. CAPUTY: That is all. 
5 ae * * * * 
IRVING LOVE 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testi- 
fied as follows: 


DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name, sir? A. Irving Love. 
Q. What is your business or occupation? A. I operate a store 
at 605 Division Avenue, Northeast. 


t 
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Q. In Washington here? A. Washington, D. C. 

Q. Were you operating that store in February of 1956? A. Yes, 
sir. 

Q. I show you, sir, what has been marked as ae ee 
Exhibit No. 1, which is a Treasury check, and I ask you if you can 
identify this check? A. I identify it by the back. : 

Q. And how do you identify it? A. By the writing on the top 
and the writing on the bottom and the signature. 

Q. Does it contain your name? A. Yes, sir. ! 

Q. Did you place your name on there? A. Yes, sir. 

Q. Now, did you receive this check, Government's Exhibit No. 1 
for identification? A. Did I what? | 

Q. Receive it in your store during -- A. That is right. 

Q. -- during the course of your business? 

Are you able to identify the persons that passed it, , aire 
A. Identify the person that passed it? 

Q. Yes. A. No. | 

Q. Now, can you tell me whether it was a man ora woman or one 
or both that passed this check? ! 

Do you recall? A. A woman. 

Q. Now, at the time that you received that check was “any 
identification presented by the person who uttered or passed that check? 
A. Yes. : 

Q. Do you recall what the identification was? A. Well, the 
only thing is like I said, either a marriage license or a birth certif- 
icate was there. 

Q. Now, on the bottom of that check there, there seems to be, 
sir, a license number. 

Was that license number on that check at the time has it 
was presented, sir? A. No. I wrote that on there. 

Q. You put thaton? A. That is right. 

Q. And on the top of that check there is a 1000 Forty-ninth or 
something to that effect. 
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Was that on at the time that you received that check? A. No. ‘ 
I put that on. J 
* aK * oe * ae 
CROSS-EXAMINATION s 
BY MR. McNAMARA: 
% ok oe * e 
Q. That license number, what does that mean? A. That means 


that the parties that were involved were all in that car that was parked 
outside. 

Q. And who wrote -- did you copy that number off of there, did 
you? A. I copied it as it was given to me or I took it myself. I don't 
remember, but that is what it was on that tag number. 

Q. That was after you cashed the check? A. That is right. 

Q. Did this person for whom you cashed the check -- was it a 
female? A. That is right. 

Q. Have you seen her since? A. (There was no audible re- 
sponse. ) 

Q. Have you seen her since? A. I can't recall. I don't recall. 
I don’t even remember the face. I mean, it's -- I see so many faces I 
wouldn't be able to remember the face unless after I see it so many 
times then I get used to seeing a face. | 

Q. But she was by herself and no man with her? A. I don’t 
remember. That is something I wouldn't say yes or no because there 
is a possibility somebody was with her, but I can't remember. I have 
quiet a few checks that I handle. 

Q. And the other question, Mr. Love -- A. What is that? 

Q. -- how many people were in the car or did you -- A. I never 
asked that question. 

Q. -- see more than one? A. I never asked that question. 

Q. Well, you used -- made -- used the expression that the 
parties who were involved were in the car. 

You said that just a moment ago. A. Yes. 
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Q. Iassume that you say "parties"', you mean there was more 
than one? A. Well, I didn't ask -- excuse me. [I think it was the boy 
that went out there and got me the tag number, and when he went out 
and got the tag number I never asked him how many people were in it. 

The party or parties, I meant to say. Parties or it could have 
been party or parties. 

* Me * a 

JAMES BRENT 
was called as a witness by the United States, and being then 
and there duly sworn by the Deputy Clerk, assumed the witness stand 
and testified as follows: 
DIRECT EXAMINATION 


BY MR. CAPUTY: 


* * * * * 


Do you know one by the name of Joseph F. Fenwick? A. I 


* * * * % * 


Q. How long have you known him? A. Well, I been knowing him 
about, I guess, about eight or nine years. 

Q. I show you, sir, what has been marked as Government's Exhibit 
No. 1 for identification, which is a United States Treasurer's check. 

Now, in connection with that check did you see Joseph F. 
Fenwick? A. Yes. 

Q. About that check? A. Yes. 

Q. When? A. I believe it was February the 28th, 1956. 

Q. Will you tell the Court and jury about it? A. Well, it was 
roughly February the 28th, 1956, at the corner of Forty-eighth and 
Dean Avenue. He called me. I was passing by in my automobile and he 
said he would give me $10 if I would ride him and his girl down town 
to cash their income tax return check. : 

I said, yes. I say, $10. I say, "I will ride you dice and 
cash your girl's income tax return check, you and her". So I told him 
I had to go get some glass cut first. And I asked him where did his 
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girl live. 
He told me. So we proceeded by her house and picked her up 
and -- 

Q. And who was that girl? A. I believe Thomasine Parker is 
her name. And we went from there to get the glass cut in Chapel Oaks, 
Maryland; Chapel Oaks Paint Shop, it's a big guy that cuts glass and 
everything there. 

And from there I believe we went to the Seat Pleasant Bank. 
I believe it was the Seat Pleasant Bank first, and the Seat Pleasant 
Bank wouldn't cash it because she didn't have the proper identification 
or didn't have a bank account. 

That's what it was. Say she has to have a bank account. 
That's what she say. And then we went to the Minensota Avenue Bank 
and they wouldn't cash it because she didn't have an account there for 


the amount of money that the check was worth. 
Then we came back and picked up his friend and I asked him 


where else did he want to go and he said, "Well, any bank or downtown". 
So I carried them downtown. We went to two banks at Eighth and H 
Streets, Northeast, Washington. First we went to an appliance store, 
home appliance store. They couldn't cash it because it was early in 

the morning and the man didn't have enough money for the difference 

in the things that she was going to buy to give her the difference. 

So whe went to two banks. They still didn't cash it. So 
that is when I said, ‘Well, let me see the check and see what kind of 
identification you got to see if the identification is proper", you know, 
for cashing. ‘Ask you what kind of identification she has". 

So she showed me the check, her marriage license, a 
photostatic copy of a marriage license, a social security card. There 
was another card in there. 

Q. Do you know what names was on it? A. The name was Mary 
Greene on all these papers. The check, too, was Mary Greene. So 


I looked at it and I said, "Well, it's nothing wrong with the stuff". I 
said, "It's no reason why you can't cash it". 
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I said, "For a check for that amount of money", I say, "any- 


body you cash it is going to want you to buy something or either you go- 
ing to have to buy something so it amount to something at least $25 
worth, something, being that you are not known". : 

So I said, "Well, where you want to go now?" So Fred said, 
"Well, maybe you want something out of it". I said, "Yes, I can use 
tires or anything". , 

Q. Who saidthat? A. Fred. Fenwick. So he suggested the 
tire and battery, you know, that I could get myself a tire. I said, "Well, 
it is your check. If you want her to buy me a tire it is all ca I can 
use anything that you can get her to buy". 

I figured he pimped the check off of her, living with her or 
something. I said, "No, I'll tell you where we can go. We will go to 
the Rayco seatcover place to get some seatcovers. If she wants to 
spend the money", I said, "I know for $30 worth of seatcovers they 
will cash the check". 

So we went to Rayco seatcovers and we went in and I was even 
going to sign for her as a reference and the man didn't cash the check. 
She signed the check in there and he didn't have quite enough money in 
the cash register to cash the check from the difference of the seat- 
covers, being that it was early in the morning. : 

So now she had already signed the check. So went back and 
got in the car. Said, ‘Where you want to go now?" Well, they wanted 
to go home. So -- : 

Q. Who did? A. Fred andthis guy, Johnson, and I said, "Well, 
what about the $10?"' He said, 'Well, you ain't cashed the check", like 
I say, "Well, it's no use in her having a check and can't cash 
it if it's good". I say, "Every place in town will casha legal Govern- 
ment check". I say, "She's got the proper identification. It's just that 
this early in the morning people don't have, you know, money available 
to make up the difference unless she buys out the whole check". 





26 


That's when this other guy suggested, Skinny, the Strand 
Liquor Store. So we went on out toward Northeast. And I thought he 
lived on Forty-ninth Street. 

So on the way out he said, "Take me home". SoI started 
taking him home to Forty-ninth Street. He said, "I don't live there”. 
And I said, ‘Where you live". He said where I picked Skinny up; where 
we picked Skinny up. So I carried him back there. 

And I said, 'Well, look-a-here", I said, "still what about 
the $10?" No $10. I said, ''Well, I will take her to the Strand Liquor 
Store myself and cash the check. See if you can get it cashed, that is 
the suggestion. So'he said, "When you get the check cashed, you come 
back past here and pick us up. 

Q. Now, prior to the time that he got off was any telephone 
number -- A. Yes. 

Q. -- given? A. He gave her a phone number. He said, "If 
it’s any trouble with the check call this number for reference" like 
that. And we went on to the store. 

Well, the liquor store man asked her why did she sign the 
check and she told him that she had signed it before and the reason as 
to why she didn't sign it in Rayco seatcovers is that she had signed it 
and couldn’t cash it, the man didn't have enough money to cash it. 

And she said she had to get the cash because she needed the 
money and she had to buy something out of it. So he asked her, oh, 
sign her name on a paper bag, you know, to match the signature with 
it that she had already signed on the check with him. 

So she signed the paper bag and he looked at the check and 
everything and he looked at the number on the paper bag -- I mean, 
the name on the paper bag and he cashed the check. She bought some 
liquor and some beer and some cigarettes and a couple of more small 
objects and I carried the stuff out and put it in my automobile. 

And then I carried her back over to his house on Forty-second 
Street -- I mean, on Hayes Street. And when I pulled up him and Skinny 
came out, out of the house and they got in the car and they said "drive off". 
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But I still hadn't got, you know, my $10. I said, "What about 
the $10?" He said, "Well, take her over to her house -- take us over 
to her house". So I said okay. I figured I go to a lot to get this $10 he 
had promised me. SoI say, 'Where she lives?" Forty-ninth and Sheriff 
Road. So I drove up to Forty-ninth and Sheriff Road and he handed me 
$10. I said -- he handed me ten. 

I said, ‘You ought to give me fifteen for all this trouble you 
caused me. So he gave me fifteen and he handed Skinny something and 
he handed her the rest, but I didn't look to see how much it was. 

Q. What did Thomasine Parker or the girl do with the money after 
she cashed the check? A. She kept the money herself sa she handed 
it to him sometime during the -- : 

Q. Yes. A. When we got over on Sheriff Road she banded it to 


him and he took out what was supposed to be taken out and gave the 
difference back to her. And, well, she got out the car. I figured he 
was going to get out, too, both of them. i 


They took the whiskey. She took the whiskey and the beer in 
her house and him and Skinny split the cigarettes up. And well, they 
didn't get out, see. And I done got my $10 and plus he gave me five more 
dollars for the trouble I said he caused me. ! 

And anyway then he said -- Skinny said take him up to Lincoln 
Heights. Well, I didn't give a crap about him. He didn't ask me to take 
him no where. I said, “I will take you to a bus stop". So I took him to 
a bus stop. And Fred said, "Which way you are going?" I said, "Iam 
going on to work on this glass". : 

He said "Drop me off up at Twenty-first Street". ! Well, as I 
started off I noticed he tore up that social security card that the woman 
had used to cash the check and I asked him what did he tear that up for, 
and he said "nothing." : 

I said, ‘Well, you wouldn't have tore it up for nothing if it wasn't 
something". He said, Well, Iam going to tell you. I am going to tell 
you". He said the check didn't belong to that girl; it belonged to her dead 
sister. 
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And I says, "Well, what you doing, what she doing cashing 
the dead sister's check". And he said, ‘Well, the sister died and the 
check kept coming, so she needed the money so she cashed it, you 
know". Well, I still thought he was, you know, pimping off of her, 
living off of her. 

So I said to myself -- now, I said, you tell me that you will 
tell me anything. So anyway -- 

MR. McNAMARA: Your Honor, I don't think his mental 
processes are -- 

MR. CAPUTY: All right. 

BY MR. CAPUTY: 

Q. Showing you again Government's Exhibit No. 1 for identifi- 
cation the time that you met Fenwick did he have this check in his 
possession? A. WhenI met him. I didn't see the check until he came 
out of the house with her and she had it in her hand. I didn't see him 
give her the check but he went in and got her. When she came out she 
had a brown envelope with this check in it. 

Q. Did you see the identification? Did he have the identification? 
A. When I saw the identification she had -- if he gave it to her he gave 
it to her in the house. 

Q. Well, what did the girl, if anything, do with the identification 
after she got through cashing this check? 


* bs * * ae * 
CROSS-EXAMINA TION 
BY MR. McNAMARA: 
* * * * * oe 
Q. Now, Mr. Brent, you say that this man Fenwick was with 
you that day. 


Is that right? A. Well, I picked him up. 
Q. That is what your testimony is. Right? A. That is right. 
Q. Now, you aren't going so far as to say that he was with you 
when the check was cashed? A. He was not with me when the check 
was cashed. 
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Q. Now, how long have you known Fred Fenwick? A. I say 


roughly eight or ten years. 
x * .* * * 


Q. Now, on the day you cashed this check or a day or 80 


afterwards did you go to see her? A. Did I go to see her? 
Q. Answer me yesorno. A. I did. 
Q. And did you ask her not to make a report about that check? 
A. No. ! 
Q. Did you tell her that you would pay her if she a make a 
report of it? A. That's right. i 
* ak * *K , 
80 REDIRECT EXAMINATION 
BY.MR. CAPUTY: | 
Xe * * * x : * 
Q. Why did you tell her that you would pay her if she didn't make 
a report? : 
* 5 a * ; * * 
THE WITNESS: Because I realized that I had been involved 
in something that would get me in just as much trouble as he was in be- 
cause the man in the store knew me; all the people knew me and [ -- 
like I asked him, why did he pick me to do it with ie that those 
people would know me. 
So I figured that I was in -- I look at it that Iwas in it just 
as deep as he was because I was a accessory. | 
BY MR. CAPUTY: 
Q. What did you do after that? A. Well, after that p Rot mea 
lawyer. 
Q. Did you talk toa lawyer? A. That's right. 
Q. And after talking to a lawyer where did you go? A. Treasury 
Department. : 
Q. Did you go to the Treasury Department? Where in the Treasury 
Department? A. Down to -- down on Pennsylvania Avenue. 
Q. Well, specifically, did you contact secret service agents ? 
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A. That's right. 
Q. And you talkedto them? A. That's right. 
Q. And you told them the whole story? A. That's right. 
MR. CAPUTY: That is all. 
RECROSS-EXAMINATION 
BY MR. McNAMARA: 

Q. Was it after you saw the secret service agents that you went 
to see Mary Greene? A. Before. 

Q. Before? A. (The witness nodded affirmatively. ) 

Q. You didn't get indicted in this case, did you? A. No. 

MR. McNAMARA: That is all. 
* * * 
JOSEPH A. VERANT 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testi- 
fied as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. State your name and profession. A. Joseph A. Verant, 
postal inspector. 

Q. And how long have you been a postal inspector? A. Iamin 
my fifteenth year. 

Q. Now, during the course of your official duties, sir, did you 
investigate the theft of a United States Treasurer's check from the mails, 
sir, payable to Mary F. Greene? A. I did. 

Q. Now, during the course of your investigation did you confer also 
with the secret service, sir? A. I did. 


Q. Well, did there come a time, sir, that you were in the presence 


of one Joseph F. Fenwick? A. There was. 
Q. Did you question him concerning that? A. Not specifically. 
Q. Did anyone question him in your presence? A. Not specif- 
ically. 
Q. Well, can you tell us whether he made any statement of any 
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83 kind concerning that? A. He made no admissions regarding 
_any check. | 
Q. Did you make - 
MR. McNAMARA: Your Honor, may we se the Bench, 
please ? 
(At the Bench:) | 
MR. McNAMARA: If your Honor please, I ask for a mistrial. 
That officer in answer to: two preceeding questions asked by Mr. Caputy 
about this check replied "not specifically". He could have answered yes 
or no but he said "not specifically". | 
84 THE COURT: Motion denied. 
MR. McNAMARA: May I state it for the record? 
THE COURT: Go ahead, state it. Let's not take too much 
time with it. 
MR. McNAMARA: The third question, your Honor, was, as 
the record reflects, "not as to any check". 
THE COURT: What are you going to bring out by this man? 
MR. CAPUTY: Well, he did -- 
THE COURT: Is it necessary to take any more time? 
MR. CAPUTY: No. Iam just going to ask him a couple of 
questions about the change of address; that's all. . 
| THE COURT: All right. 
MR. McNAMARA: I think, your Honor, that the ie can get 
the impression that there was more than one case involved. : 
THE COURT: Well, you can bring it out by your questioning 
if you want to. 
\)MR. McNAMARA:_ I certatily anrnot. 
THE COURT: Well, all right, if you don't care to clarity it. 
(End of Bench conference. ) 
THE COURT: What did you mean when you said "not directly" ? 


| 


The question was asked if you had conversation. Either you did or you didn't. 
I didn't understand when you said "not specifically". | 
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THE WITNESS: I answered "not specifically". I didn't 
discuss the handling of this check with the defendant. 

THE COURT: Well, that is what the question was. Your 
answer should have been "no" then, shouldn't it? You didn't have any 
conversation with him about this check? 

THE WITNESS: That is -- the answer is no. 

THE COURT: All right. 

BY MR. CAPUTY: 

Q. Now, did you make an investigation, sir, to determine whether 
a change of address had been submitted for Mary F. Greene? A. I did. 

Q. From 611 Forty-ninth Street to somewhere else? A. I did. 

Q. And was the change of address made with the defendant -- the 
postal department? A. It was. 

MR. McNAMARA: If your Honor please, that is hearsay. 

MR. CAPUTY: Not if he made the investigation, your Honor. 

MR. McNAMARA: I don't care what investigation he made. [If 
he has a card which she had filed he can produce the card. 

THE COURT: Your answer is based upon what? 

THE WITNESS: Based upon the information from the station 
covering the delivery addresses involved. 

THE COURT: I suppose that is hearsay. 

MR. CAPUTY: All right. That is all. 

MR. McNAMARA: No questions. 

THE COURT: All right. You are excused. You don't wish to 
ask any? 

MR. McNAMARA: No, I don't wish to ask any. 

THE COURT: All right. 

(Thereupon the witness retired from the witness stand. ) 

* * * * x me 
JOSEPH F. FENWICK 
was called as a witness by the Defense, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 


follows: 
* * * aK * * 
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BY MR. McNAMARA: 3 
K * * * * * 
Q. Allright. Have you entered a plea of guilty up in New York 
to a charge of -- 

MR. CAPUTY: Well, I object, if your Honor pleases. He 
can't be impeaching his own witness. It is only for cross-examination 
purposes. | 

MR. McNAMARA: It is not. I can explain his situation. 

MR. CAPUTY: Well, he can't impeach his witness, if your 
Honor please. ). 

THE COURT: What is the purpose of this? Step up to the 
Bench. 

(At the Bench:) 

THE COURT: What is the purpose of this? 

MR. McNAMARA: To explain to the jury how the 1 man happens 
to be in custody at this time; why he isn't on bond. 

THE COURT: Well, that isn't relevant -- | 

MR. McNAMARA: Second, your Honor, the District Attorney, 
as competent and far-sighted as he is, certainly is going to develop to 
the jury - - . 

THE COURT: Well, I know, but the purpose of that testimony 
is to test the credibility of the witness. You casc attack it. 

MR. McNAMARA: I am just putting this man on the witness 
stand to testify as to what he is. 

THE COURT: Well, I will sustain the objection. | 

MR. McNAMARA: If your Honor please, I think defense 
counsel has the right to do it and I take exception to your Honor's ruling. 

THE COURT: Well, you may have your exception, 

* * * 4 * . i x 
CROSS-EXAMINATION 


BY MR. CAPUTY: | 
* * * bd * . xe 
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THE WITNESS: I answered "not specifically". I didn't 
discuss the handling of this check with the defendant. 

THE COURT: Well, that is what the question was. Your 
answer should have been "no" then, shouldn't it? You didn't have any 
conversation with him about this check? 

THE WITNESS: That is -- the answer is no. 

THE COURT: All right. 

BY MR. CAPUTY: 

Q. Now, did you make an investigation, sir, to determine whether 
a change of address had been submitted for Mary F. Greene? A. I did. 

Q. From 611 Forty-ninth Street to somewhere else? A. I did. 

Q. And was the change of address made with the defendant -- the 
postal department? A. It was. 

MR. McNAMARA: If your Honor please, that is hearsay. 

MR. CAPUTY: Not if he made the investigation, your Honor. 

MR. McNAMARA: I don't care what investigation he made. If 
he has a card which she had filed he can produce the card. 

THE COURT: Your answer is based upon what? 

THE WITNESS: Based upon the information from the station 
covering the delivery addresses involved. 

THE COURT: I suppose that is hearsay. 

MR. CAPUTY: All right. That is all. 

MR. McNAMARA: No questions. 

THE COURT: All right. You are excused. You don't wish to 
ask any? 

MR. McNAMARA: No, I don't wish to ask any. 

THE COURT: All right. 

(Thereupon the witness retired from the witness stand. ) 
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BY MR. McNAMARA: 
* * * * * ! * 
Q. Allright. Have you entered a plea of guilty up in New York 
to a charge of -- 

MR. CAPUTY: Well, I object, if your Honor pleases. He 
can't be impeaching his own witness. It is only for cross-examination 
purposes. | 
MR. McNAMARA: It is not. I can explain his situation. 

MR. CAPUTY: Well, he can't impeach his witness, if your 
Honor please. }\. 

THE COURT: What is the purpose of this? Step up to the 
Bench. 

(At the Bench:) 

THE COURT: What is the purpose of this? | 

MR. McNAMARA: To explain to the jury how the man happens 
to be in custody at this time; why he isn't on bond. | 

THE COURT: Well, that isn't relevant -- 

MR. McNAMARA: Second, your Honor, the District Attorney, 
as competent and far-sighted as he is, certainly is going to ‘eed to 
the jury - - 

THE COURT: Well, I know, but the purpose of that testimony 
is to test the credibility of the witness. You cairc attack it. 

MR. McNAMARA: Iam just putting this man on the witness 
stand to testify as to what he is. ; 

THE COURT: Well, I will sustain the objection. | 

MR. McNAMARA: [If your Honor please, I think defense 
counsel has the right to do it and I take exception to your Honor's ruling. 

THE COURT: Well, you may have your exception, 

* x * * * * 
CROSS-EXAMINATION 
BY MR. CAPUTY: 


* * * * * * 
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99 Q. Now, yor are the same Joseph F. Fenwick who on June 27, 1956, 
was convicted of attempted burglary, third degree, and possession of burg- 
lar's instruments in Lockport, New York, weren't you? A. I beg your par- 
don. That was in Niagara Falls. I was tried in Lockport, New York. 
Q. Yes. Allright. Then you were sentenced there in Lockport, 
New York? A. That's right. 
* * * * * * 
101 Q. Are you the same individual, sir, who in the District of Columbia 
on May 21, 1952, was convicted of petty larceny? A. That's right. 
Q. In 1953, May 5, 1953, was also convicted of petty larceny ? 
A. That's right. 


* x * * * aE 

103 SUMMATION ON BEHALF OF THE UNITED STATES 
By: Victor Caputy, Esquire 

* * * . * 


As you have been told, this charge is a three-count indictment 
with the postal violation and with forgery and the uttering of this check. 
It is true that the evidence shows that he did not actually forge the check, 
according to the witnesses presented, and it is also true that he did not 
actually utter or cash this check. 
ae * * ca ae * 
119 AFTERNOON SESSION 
(Pursuant to recess theretofore taken, the consideration 
of the above-entitled matter was resumed at 1:45 o'clock 
p.m. when the following occurred:) 
MR. McNAMARA: If your Honor please, there is one matter 
that I wish to bring to the Court's attention. | 
* * * tt ‘* x 
120 MR. McNAMARA: Your Honor, of course, as I indicated to 
the Court and to Mr. Caputy earlier, I do expect the Court to give a 
charge on an accomplice's testimony. 
121 THE COURT: Oh, surely. 
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121 MR. McNAMARA: And, your Honor, there is one point on 
that that we might resolve before the Court instructs the jury and that 
is, as a matter of law, I believe it is clear that the — in this 
case are Brent and Thomasine Parker. : 

I believe that the jury might be instructed to find as a fact whether 
or not Mrs. Greene would be an accomplice. 

MR. CAPUTY: Oh, I don't think so. I think the onl one that is 
an accomplice in this case is Thomasine Parker. 

MR. McNAMARA: Well, the reason -- if I can point out why I 
believe that is so -- is, first of all, by the admissions: Brent was a par- 
ticipant in the cashing of the check. I mean, that makes him an accom- 
plice. | 

THE COURT: Well, I am just going to give the — on 
accomplice and leave it to the jury to determine what witnesses were 
accomplices in this matter. 2 

MR. McNAMARA: The Court is not going to instruct them 
which ones are accomplices and which are not? 

THE COURT: No. It is clear that the defendant, Thomasine 
Parker, was an accomplice. She has pled guilty. As to whether the 
other witnesses were accomplices, that is up to the jury. 3 

MR. McNAMARA: Your Honor, the Court recognizes my 
status in this case as appointed counsel and I wish to assure to this man 
every possible right that he may have in case my action is to be reviewed 
as well as others in this case. 

122 Now, your Honor, the instruction that I request Fe Court -- I 
think I am supposed to make it -- to give is to the effect that the defend- 
ant Proctor and the witness Brent were in fact accomplices and their test- 
imony should be received with great care and caution and that the convic- 
tion cannot be based upon their testimony unless there is strong corrob- 
oration. | 

THE COURT: Well, Brent wasn't an accomplice, according 
to his own testimony. 

MR. McNAMARA: According to his own testimony, your Honor,-- 
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99 Q. Now, yor are the same Joseph F. Fenwick who on June 27, 1956, 
was convicted of attempted burglary, third degree, and possession of burg- 
lar's instruments in Lockport, New York, weren't you? A. I beg your par- 
don. That was in Niagara Falls. I was tried in Lockport, New York. 
Q. Yes. All right. Then you were sentenced there in Lockport, 
New York? A. That's right. 
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on May 21, 1952, was convicted of petty larceny? A. That's right. | 
Q. In 1953, May 5, 1953, was also convicted of petty larceny ? 
A. That's right. 


* * * * * * 

103 SUMMATION ON BEHALF OF THE UNITED STATES 
By: Victor Caputy, Esquire 

ad a * * * * 


As you have been told, this charge is a three-count indictment 
with the postal violation and with forgery and the uttering of this check. 
It is true that the evidence shows that he did not actually forge the check, 
according to the witnesses presented, and it is also true that he did not 
actually utter or cash this check. 
a ced ms * ae me 
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(Pursuant to recess theretofore taken, the consideration 
of the above-entitled matter was resumed at 1:45 o'clock 
p.m. when the following occurred:) 
MR. McNAMARA: [If your Honor please, there is one matter 
that I wish to bring to the Court's attention. | 
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120 MR. McNAMARA: Your Honor, of course, as I indicated to 
the Court and to Mr. Caputy earlier, I do expect the Court to give a 
charge on an accomplice's testimony. 
121 THE COURT: Oh, surely. 
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121 MR. McNAMARA: And, your Honor, there is one point on 
that that we might resolve before the Court instructs the jury and that 
is, aS a matter of law, I believe it is clear that the accomplices in this 
case are Brent and Thomasine Parker. 

I believe that the jury might be instructed to find . a fact whether 
or not Mrs. Greene would be an accomplice. : 

MR. CAPUTY: Oh, I don't think so. I think the only one that is 
an accomplice in this case is Thomasine Parker. 

MR. McNAMARA: Well, the reason -- if I can point out why I 
believe that is so -- is, first of all, by the admissions: Brent was a par- 
ticipant in the cashing of the check. I mean, that makes him an accom- 
plice. : 

THE COURT: Well, I am just going to give the instruction on 
accomplice and leave it to the jury to determine what —_ were 
accomplices in this matter. | 

MR. McNAMARA: The Court is not going to instruct them 
which ones are accomplices and which are not? 

THE COURT: No. It is clear that the defendant, Thomasine 
Parker, was an accomplice. She has pled guilty. As to whether the 
other witnesses were accomplices, that is up to the jury. 

MR. McNAMARA: Your Honor, the Court recognizes my 
status in this case as appointed counsel and I wish to assure to this man 
every possible right that he may have in case my action is to be reviewed 
as well as others in this case. 

122 Now, your Honor, the instruction that I request the Court -- I 
think I am supposed to make it -- to give is to the effect that the defend- 
ant Proctor and the witness Brent were in fact accomplices and their test- 
imony should be received with great care and caution and that the convic- 
tion cannot be based upon their testimony unless there is strong corrob- 
oration. ! 

THE COURT: Well, Brent wasn't an accomplice, according 
to his own testimony. 

MR. McNAMARA: According to his own testimony, your Honor,-- 





36° - 


THE COURT: I know, but it is for the jury to determine which . 
testimony is correct. I can't say as a matter of law that he is an accomplice. | 
Then I have got to say that I haven't believed his testimony. 

According to his testimony he wouldn't be an accomplice. He 
was an innocent victim. So it is really for the jury to determine and if 


the jury finds that he was an accomplice, then they will have to apply the “ 
rule to him. an x. 

MR. McNAMARA: Don't you think Parker likewise exculpated ; 
herself by saying that she did it under pressure in saying that it was ' 


somebody's check? 

THE COURT: Well, you have your statement -- 

MR. McNAMARA: I think I am also required to object to the 
Court's ruling and I do object. 

THE COURT: No, you are not, but you can have an objection ’ 
to every one of the rulings that I have made, carte blanche. 

MR. McNAMARA: Thank you, your Honor. 

MR. CAPUTY: Your Honor, while counsel is here, I don't know 
whether he has made it but since he is appointed counsel and because of 
our Court of Appeals, I think he should make a motion for a judgment of 
acquittal at the close of the case. 

I don't think you have. I think you should. 

MR. McNAMARA: I don't think I have and I do make sucha . 
motion. 

THE COURT: All right. The motion is denied. 

(End of Bench conference. ) 

THE COURT'S CHARGE TO THE JURY 
* bs * * co x 

Now, the provisions of the law upon which this three-count in- 
dictment has been based I want to explain to you. First, the provision of 
the law with reference to having in possession a stolen check described 
in the first count ot the indictment: This provision of the law reads, who- 
ever buys or receives or conceals or unlawfully has in his possession, any 


letter, postal card, package, bag, or mail, or any article or thing contained 
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therein, which has been so stolen, taken, or embezzled or been 
abstracted, as herein described, knowing the same to have been stolen is 
guilty of the offense designated in the said statute and that is the statute 
referred to in the first count of the indictment. : 


As to the second count, the charge of falsely forging an endorse- 


ment on the back of the check, the offense related to that count reads, 
whoever falsely makes, alters, forges, or counterfeits, any deed, power 
of attorney, order, certificate, receipt, contract, or other writing, for 
the purpose of obtaining or receiving, or of enabling any other person, 
either directly or indirectly, to obtain or receive from the United States 
or any officers or agents thereof, any sum of money is guilty of the offense 
described in that section of the United States Code. : 

Then the section of the Code having reference to the third count 
in the indictment, the uttering and publishing of this check well knowing 
that the endorsement on the back thereof had been falsely made and forged, 
that section of the United States Code reads: Whoever utters or publishes 
as true any such false, forged, or altered or counterfeited writing, with 
intent to defraud the United States, knowing the same to be false, altered, 
forged, or counterfeited, is guilty of a violation of that section of the Code. 

* * * * * * 

The Government contends that it has proved beyond a reasonable 
doubt, therefore, that the defendant Fenwick is guilty of these three counts 
in the indictment; the first count of having unlawfully in his possession a 
stolen check knowing the same to have been stolen; the second count, to 
have participated in the forgery, a forgery of this individual check, by 
arranging for the nameof his sister to be forged and endorsed on the back 
of the check; and thirdly, by participating in the uttering, publishing, and 
passing of the check and securing the proceeds from such passing. 


That is briefly the position of the Government in this case. 


| 
* * * * : * 


133 Obviously, if you believe the defendant's version of the story 
he can't be found guilty of either of these three counts in the indictment. 
On the other hand, if you believe that the Government has proved beyond 
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a reasonable doubt that the defendant Fenwick unlawfully came 
into possession of the check, knowing it to have been stolen, on the first 
count of the indictment, and under the second count, if the Government has 
proved beyond a reasonable doubt that the defendant Fenwick participated 
in falsely forging the endorsement of Mary F. Greene on the back of the 
check, and under the third count of the indictment, that the defendant 
with the intent to defraud the United States uttered and published as true 
this check, of course, the defendant should be found guilty of each of the 
three counts in the indictment. 

Now, the Court should charge you also, members of the jury, 
that any person aiding and abetting a principal offender may be charged as 
a principal. Any person advising, inciting or conniving in an offense or 
aiding or abetting the principal offender is equally guilty with the principal. 
If several persons act jointly or in concert, each performing a part that 
results in the commission of the offense, all are equally guilty. 

Now, it is also necessary that I charge you with reference to the 
testimony of an accomplice with reference to Thomasine Parker. The Court 
charges you as a matter of law that she should be considered as an accomplice 
because she has pled guilty to two counts in this indictment. As to whether 
any of these other witnesses are accomplices, Brent or anyone else who 
has testified, it is for you to determine from the facts and circumstances 
in this case as disclosed by the evidence. 

Iam required by the law to state to you that the testimony of an 
accomplice should be received with care and scrutinized with caution. The 
degree of credibility which should be given such testimony is a matter ex- 
clusively within the province of the jury and you may accept the testimony 
of an accomplice; in fact, the jury has a right to convict a person on the 
sole uncorroborated testimony of the accomplice if the jury believes the 
accomplice. 

An accomplice in the commission of a crime is a competent 
witness. An accomplice is anyone who, knowingly and voluntarily, co- 
operates with or aids, assists, advises, or encourages, another in the 
commission of a crime regardless of his degree of participation. No 
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135 matter how small the degree may be, a person who aids another 
in the commission of a crime is an accomplice. | 
* oe * rs a aE 
136 MR. McNAMARA: May we approach the Bench, please, your 
Honor ? | 

(At the Bench:) 

MR. McNAMARA: If your Honor please, I have a feeling that 
the Court told the jury that they can bring in a verdict based solely upon 
the uncorroborated testimony of accomplices. I didn't believe that was 
the law in the District of Columbia. : 

To that extent I take an exception to your Honor's charge. 

THE COURT: All right. 

MR. McNAMARA: I have already excepted to some other items. 

* we a * * ; * 
137 VERDICT OF THE JURY | 
was announced as follows: 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed 
upon a verdict? 

THE FOREMAN OF THE JURY: Yes, sir (sbmitting a docu- 
ment to the Deputy Clerk). 

THE DEPUTY CLERK: Members of the jury, your foreman 
Says that you find the defendant, Joseph F. Fenwick, guilty on Count 1, 
guilty on Count 2, and guilty on Count 3, and that is your verdict SO say 
you each and all? 

(No member of the jury indicated any dissent.) 

THE COURT: Thank you, members of the jury -- 

MR. McNAMARA: If your Honor please, the defendant re- 
quests that the jury be polled. 

THE COURT: All right. The jury may be polled. 


(Whereupon the jury was polled. ) ? 
x ok * * * * 
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QUESTIONS PRESENTED 


Appellant was indicted on August 20, 1956, as a prin- 
cipal under the United States Code with one Parker for 
unlawful possession, forgery, and uttering on or about 
February 23, 1956, of a government check belonging to 
appellant’s sister; appellant was brought to trial on Janu- 
ary 24, 1957, by writ of habeas corpus ad prosequendum 
from New York State where he was serving a sentence 
imposed by that State; co-defendant Parker and one 
James Brent, ignored by the Grand Jury in this case, 
testified to appellant’s possession of the check some few 
days after other proof showed the check to have been 
stolen, that appellant initiated, participated in, and im- 
plemented, with stolen identification, efforts to cash the 
check, appellant, though not present, arranged to assist in 
the actual cashing of the check, received the proceeds from 
the cashed check, and at the time made statements indi- 
cating his knowledge of the check having previously been 
unlawfully taken from the mail of a “sister;” the cashier 
of the check saw the stolen documents of identification; 
the evidence indicated only that the witness Brent was 
not aware of the unlawful features of offering the check 
to be cashed; and, concurrent sentences were imposed for 
the forgery and the uttering; in the opinion of the ap- 
pellee the following questions are presented: 


. Was there any variance between the indictment and 
actual complainant? 

. Was appellant properly charged as a principal? 

. Are the verdicts adequately supported by evidence? 

. Should a mistrial have been declared because of 
testimony appellant made no admissions regarding 
any check? 

. Is immaterial hearsay by appellant’s accomplice of 
a short conversation by a store clerk regarding the 
appellant-accomplice joint enterprise, without timely 
objection in the trial, to be noticed on appeal? 

. When a witness, can appellant impeach himself? 

. Should the witness Brent have been labeled an 
accomplice as a matter of law? 




















11. 
12. 


0 


Were the instructions on weight and credit of 
accomplice testimony proper? 


Did the court usurp the Jury’s function in stating 


that persons described by the language of the stat- 
utes previously read to the jury were guilty? 

May concurrent sentences properly be imposed for 
the offenses of forgery and uttering? 

Was appellant brought here for trial from the New 
York State authorities properly? 

Was a speedy trial denied? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,770 


JosepH F. Fenwick, APPELLANT 
v. 


Unrrep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 20, 1956 there was filed in the District 
Court a three-count indictment charging that Joseph F. 
Fenwick and Thomasine Parker, jointly, on or about 
February 23, 1956: (1) knowingly had possession of a 
Government check stolen from the mails, (2) forged en- 
dorsement of the check to obtain money from the Gov- 
ernment, and, (3) knowingly uttered the forged check as 
genuine with intent to defraud the Government; in vio- 
lation of 18 U.S.C. §§ 1708, 495 (J.A. 1-3). When in- 
dicted, appellant was serving a sentence imposed by the 
State of New York (Supp. Br. p. 3). Pursuant to a writ 
of habeas corpus ad prosequendum (Supp. Br. p. 6), 
he was brought here on or about October 3, 1956 (Supp. 
Br. p. 4). Return upon the writ was made in open court 


(1) 

















2 


the following day, October 4th (Supp. Br. p. 4). He was 
arraigned, and counsel appointed, October 12th (J.A. 4). 
On November 30th appellant, pro se, filed a motion to 
vacate and set aside this and other indictments pending 
against him (D. Ct. Cr. Nos. 844, 5, 6-56; cf. Appeal No. 
13,951), urging his return from New York was illegal 
(Supp. Br. p. 2). His motion was argued by counsel and 
denied December 10th (J.A. 4). Trial of appellant alone 
on January 24, 1957 resulted in verdicts of guilty as 
charged (J.A. 5, 39). By judgment filed March 12, 1957 
appellant was sentenced to imprisonment for: twenty (20) 
months to five (5) years on count one; forty (40) months 
to ten (10) years on count two—consecutive with count 
one; forty (40) months to ten (10) years on count three— 
concurrent; said effective sentence of 5 to 15 years to 
take effect at the expiration of the New York State sen- 
tence (J.A. 6). This appeal was timely noted (J.A. 8). 

The one-day trial disclosed the following evidence. 
Mary F. Green? is the sister of the appellant. Prior to 
February 20, 1956 she lived at 611-49th Street, N.E., filed 
a federal income tax return, and was expecting a tax re- 
fund. Her mail at that address was received in a “mail 
box” which was one of several mail boxes on a post at 
the porch of her house, some ten steps up from the street. 
She never received any tax refund check. On February 
20th, appellant helped her move to 4643 Hayes Street, 
N.E. At that she kept her Social Security card and a 
photostatic copy of her marriage license in a suitcase. 
Both were removed without her knowledge. (J.A. 11-3.) 

On February 23, 1956 the Washington regional office of 
the United States Treasury Department placed the check 


1 No witness was ever asked to, nor did, spell the last name of 
this person for the court reporter. The record demonstrates the 
court reporter spelled that last name without the terminating let- 
ter “E” as often as with it. Other than the spelling “Green” on 
the tax refund check (examined without question by the person 
in question—J.A. 11), the record is silent as to the correct spell- 
ing. In this brief we rely upon the spelling which appears on the 
check and hereinafter uniformly spell the witness-payee’s name 
without a terminating letter “E”. 
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which is incorporated in the indictment into the mails 
addressed to appellant’s sister at 611-49th Street, N.E. 
It was a valid obligation on the Treasurer of the United 
States. (J.A. 10.) 

Within five days thereafter,? appellant appeared with 
the tax refund check at the home of Thomasine Parker. 
He was a stranger to her. They were introduced by one 
Alfred Broadway, a mutual friend. Appellant requested 
Thomasine to pose as his wife to cash the check, ex- 
plaining it was his wife’s check but he wanted to cash 
it before the wife so that he could get a share of the 
proceeds the wife wouldn’t allow if she knew of it. Thom- 
asine was reluctant; but, was persuaded. Appellant fur- 
nished her with photostatic copies of Mary F. Green’s 
marriage license “and” (J.A. 15) birth certificate of Mary 
F. Green’s child. An individual identified as “Skinny” 
Johnson joined the group. Appellant and Thomasine, 
jointly, made an effort to cash the check, which was un- 
successful because of insufficient identification. Thoma- 
sine told appellant she wanted nothing further to do with 
the check and thought this “was all of it.” (J.A. 145.) 

The next day appellant hailed James Brent, an ac- 
quaintance of eight or nine years, as Brent drove by in 
his Cadillac, bearing D.C. license AN 2978 (J.A. 2, 16, 21, 
23). Appellant offered $10 to take he and his girl down- 
town to cash “their” check. Brent agreed (J.A. 23). 
They went to Thomasine’s house. Brent stayed in the 
car. Appellant saw Thomasine inside and requested a re- 
newal of their efforts to cash the check. She emphat- 


2The testimony regarding the precise dates of subsequent 
events, described as occuring on two successive days (J.A. 15), 
was not harmonious. The witness Parker suggested that the 
events of the first day occured “on or about the 22nd or the 23 
of February” (J.A. 14). The witness Brent suggested the second 
day was “roughly February the 28th, 1956” (J.A. 23). Both wit- 
nesses agreed that one event of the second day was the cashing 
of the tax refund check (J.A. 18, 26), early that morning (J.A. 
25). The individual storekeeper who cashed the check for them, 
himself deposited it with the bank in such manner that the check 
bears the bank’s notation of “February 29, 1956.” (Govt. Exh. 1, 
J.A. 2). That date was on a Wednesday. 
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ically refused him. Appellant said he was going to in- 
form to the Department of Public Assistance about Thom- 
asine being arrested for drunkness, and tell both the De- 
partment and Thomasine’s husband “certain things” about 
Thomasine and Broadway. Appellant’s threats persuad- 
ed her. She didn’t realize the check was stolen. In 
addition to the check, copies of marriage license and birth 
certificate, appellant this second day, gave her a little 
ecard permitting visits to a woman’s hospital and a Social 
Security card in the name of Mary F. Green (J.A. 17-8). 
Brent saw Thomasine with these things in her hand when 
she and appellant joined him in the car (J.A. 28; cf. 
J.A. 24). 

Brent completed the errand he had been doing when 
appellant had interrupted, by driving to Chapel Oaks, 
Maryland; and, thereafter, drove Thomasine and appel- 
lant to a series of places in unsuccessful efforts to get 
the check cashed. Brent recalled first driving to the Seat 
Pleasant, Maryland, Bank, and, subsequently, to the 
Minnesota Avenue Bank (J.A. 24). Thomasine testified 
she and appellant, together, went into the Seat Pleasant 
Bank (J.A. 15); but she thought this place had been 
visited the prior day. Thereafter (J.A. 24), Brent drove 
them to an address between 48th and 49th Streets on 
Hayes Street, N.E., where appellant said he knew a num- 
bers banker who might cash the check. Appellant went 
in alone; but came out with “Skinny” Johnson and the 
uncashed check (J.A. 16-7). Appellant told Brent to 
drive to “any bank or downtown” (J.A. 24). Brent drove 
downtown. First, appellant and Thomasine, together 
(J.A. 17), went into an appliance store, and then into two 
Banks near 8th and H Streets, N.E. (J.A. 17, 24). Still 
they couldn’t cash the check. Brent became perturbed by 
the prolonged events and examined the photostatic copy 
of the marriage license, the Social Security card, and 
another card. All had Mary Green’s name on them (J.A. 
24). He expressed to the others his view that the best 
approach was to buy some merchandise and pay for it 
with the check. Appellant asked Brent what he needed, 
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and Brent suggested “Rayco” seatcovers for his Cadillac 
from a place on Bladensburg Road (J.A. 17, 25). Upon 
arrival there, appellant remained in the car (J.A. 17) 
while Brent and Thomasine went inside (J.A. 25). It 
was early in the morning (J.A. 25). 

In the course of Thomasine’s testimony regarding these 
events the following occurred (J.A. 17): 


“Q. When you say “we” who went in with you? 

A. Fenwick and myself. 

Q. All right. 

A. We left there and went went out on Bladens- 
burg Road to an auto seat company and Fenwick 
didn’t go in with me. The fellow, Brent, went in 
with me and he told one of the dealers or one of 
the salesman that I was his wife, his girlfriend and 
I had got my income tax return and I wanted to cash 
my check to buy him some seat covers. And the 
man said he didn’t have enough money there to cash 
a check like that. So he didn’t cash it. 

MR. McNAMARA: If your honor please, I— 

By MR. CAPUTY: 

Q. All right. You— 

MR. McNAMARA: Just a second. I should have 
risen sooner, but I object to that testimony, your 
Honor. It is hearsay testimony. 

THE COURT: Overruled 

By MR. CAPUTY: 

Q. You didn’t succeed in cashing it at the seat- 
cover place: 

No, I didn’t. 

This concluded the questioned episode (Br. p. 38). 

While in the seat cover place Thomasine endorsed the 
back of the check: “Mary F. Green, 621-49th St. N.E., 
Wash. D.C.” (J.A. 2, 14, 25). Because they were unsuc-- 
cessful at cashing the check appellant and “Skinny” John- 
son wanted to abandon the check-cashing project. Brent 
wanted the $10 appellant had promised for the use of his 
time and Cadillac. Appellant declined, saying the check 
had not been cashed. “Skinny” Johnson suggested they 
try the Strand Liquor Store. (J.A. 25-6). On the way 
to that store, appellant had Brent drive he and “Skinny” 
Johnson to the place on Hayes Street where “Skinny” 
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Johnson had joined them earlier. As appellant left Brent 
and 'Thomasine in the Cadillac he gave Thomasine a 
“Ludlow” telephone number and said if there’s “any trou- 
ble with the check” (J.A. 26) to give the people at the 
Strand the number and tell them that her father lived 
there “and they could call the number and [appellant] 
would answer and be my father” (J.A. 18). Brent “fig- 
ured he [appellant] pimped the check off of her [Thoma- 
sine], living with her or something” (J.A. 25). 

Brent went into the Strand Liquor Store with Thoma- 
sine. She explained to the operator of the store, Mr. 
Love (J.A. 20), why she had endorsed but not cashed 
the check at the Rayco seatcover place (J.A. 26). She 
(“a woman”) presented “either a marriage license or a 
birth certificate (J.A. 21). When acceptance of the check 
was indicated, she purchased merchandise which Brent 
earried to the Cadillac (J.A. 26). Mr. Love recorded 
Brent’s automobile license number on the back of the 
check (J.A. 2, 21-3). The cash difference between the 
total price of the merchandise and the face of the check 
was given to Thomasine (J.A. 18, 21, 26). 

Brent and Thomasine picked up appellant and “Skinny” 
Johnson at the Hayes Street address. Thomasine gave 
appellant the money and identification (J.A. 27-8). Ap- 
pellant gave Brent $15; Thomasine most of the mer- 
chandise, and $20; “Skinny” Johnson some money and 
merchandise; and, kept the remainder of the money and 
merchandise himself (J.A. 20, 27). Brent drove Thoma- 
sine to her home and let “Skinny” Johnson out of the 
Cadillac at a bus stop. Brent then drove appellant to 
2ist Street. As appellant was getting out of the Cad- 
illae, Brent noticed appellant tear up the Social Security 
ecard Thomasine had previously used to cash the check. 
Brent inquired “Why,” and appellant finally said, “Well, 
I’m going to tell you . . . the check didn’t belong to that 
girl; it belonged to her dead sister . . . the sisted died and 
the check kept coming, so she needed the money so she 
cashed it, you know.” (J.A. 27-8.) Realizing for the 
first time the nature of the transaction, Brent went to 
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appellant’s sister, who was the payee of the check, Mary 
F. Green, and told her he would pay her the amount of 
the check if she didn’t make a report of the check. He 
also saw a lawyer, and then told the secret service agents 
of the Treasury Department “the whole story.” (J.A. 
29-30.) 

Joseph A. Verant, a postal inspector, stated appellant 
“made no admissions regarding any check” (J.A. 31). 
Appellant’s motion for mistrial was denied (J.A. 31). 
Upon specific questioning, the witness indicated he had 
not had any conversation with appellant about Govern- 
ment exhibit number one (J.A. 32). At this point de- 
fense counsel made no further objection or request; and, 
did not cross-examine the witness. 

Thomasine Parker testified that during an overnight 
recess of appellant’s trial she had seen appellant, who 
had told her “that he didn’t know me and he didn’t know 
any of us and he said, ‘You don’t have to know me? He 
said, When you go in the court just don’t know me.’” 
(J.A. 19). 

Appellant testified he never saw Thomasine Parker 
until sometime in October, 1956, when he was in jail on 
the present case (R. 79). He had previously known 
James Brent and “Skinny” Johnson (R. 86). At the 
approximate time of this offense, Brent had come to ap- 
pellant and stated he, Brent, had cashed the check (R. 
84-5). Appellant refused Brent’s request that appellant 
intercede for Brent with appellant’s sister, Mary F. 
Green (R. 85). 

Defense counsel was not allowed on direct examina- 
tion to elicit from appellant his criminal record (J.A. 33). 
The prosecutor did elicit this information on cross-ex- 
amination of appellant (J.A. 34). No effort, by way of 
redirect examination of appellant as a witness, was made 
to explain any of his convictions. 

Appellant’s motion, at the close of all the evidence, for 
acquittal was denied (J.A. 36). Prior to charging of the 
jury, appellant requested the jury be instructed that (1) 
the two witnesses, Brent and Thomasine Parker, were 
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accomplices, and (2) that the jury was to find as fact 
whether the complainant, Mary F. Green, was an accom- 
plice. The Court instructed the jury that Thomasine 
Parker was “an accomplice.” It also charged that “As 
to whether any of these other witnesses are accomplices, 
Brent or anyone else who has testified, it is for you to 
determine from the facts and circumstances in this case 
as disclosed by the evidence” (J.A. 38). Accomplice was 
defined (J.A. 38-9) : 


“An accomplice is anyone who, knowingly and vol- 
untarily, cooperates with or aids, assists, or encour- 
ages, another in the commission of a crime regardless 
of his degree of participation. No matter how small 
the degree may be, the person who aids another in 
the commission of a crime is an accomplice.” 


The jury was instructed (J.A. 38): 


“T am required by law to state to you that the 
testimony of an accomplice should be received with 
care and scrutinized with caution. The degree of 
ereditibility which should be given such testimony is 
a matter exclusively within the province of the jury 
and you may accept the testimony of an accomplice; 
in fact, the jury has the right to convict a person on 
the sole uncorroborated testimony of the accomplice 
if the jury believes the accomplice.” 


Appellant’s trial counsel noted an exception to the point 
that a verdict could be “based solely upon the uncor- 
roborated testimony of accomplices” (J.A. 39). This ap- 
peal followed imposition of sentence on the jury’s verdict 
of guilty as charged (J.A. 5, 6, 39). 


STATUTES INVOLVED 


18 U.S.C. §1708 provides in pertinent part: 


Theft or receipt of stolen mail matter generally.— 
Whoever steals, takes, or abstracts, or by fraud or 
deception obtains, or attempts so to obtain, from or 
out of any mail, post office, or station thereof, letter 
box, mail receptacle, or any mail route or other 
‘authorized depository for mail matter, or from a 
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letter or mail carrier, any letter, postal card, pack- 
age, bag, or mail, or abstracts or removes from any 
such letter, package, bag, or mail, any article or 
thing contained therein, or secretes, embezzles, or 
destroys any such letter, postal card, package, bag, 
or mail, or any article or thing contained therein; or 

Whoever steals, takes, or abstracts, or by fraud or 
deception obtains any letter, postal card, package, 
bag, or mail, or any article or thing contained there- 
in which has been left for collection upon or ad- 
jacent to a collection box or other authorized depos- 
itory of mail matter; or 

Whoever buys, receives, or conceals, or unlawfully 
has in his possession, any letter, postal card, pack- 
age, bag, or mail, or any article or thing contained 
therein, which has been so stolen, taken, embezzled, 
or abstracted, as herein described, knowing the same 
to have been stolen, taken, embezzled, or abstracted— 

Shall be fined not more than $2,000 or imprisoned 
not more than five years, or both. June 25, 1948, ec. 
645, 62 Stat. 779, amended May 24, 1949, ec. 139, § 39, 
63 Stat. 95, July 1, 1957, ¢c. 535, 66 Stat. 314. 


18 U.S.C. § 495 provides: 


Contracts, deeds, and powers of attorney.—Who- 
ever falsely makes, alters, forges, or counterfeits any 
deed, power of attorney, order, certificate, receipt, 
contract, or other writing, for the purpose of obtain- 
ing or receiving, or of enabling any other person, 
either directly or indirectly, to obtain or receive from 
the United States or any officers or agents thereof, 
any sum of money; or 

Whoever utters or publishes as true any such false, 
forged, altered, or counterfeited writing, with intent 
to defraud the United States, knowing the same to be 
false, altered, forged, or counterfeited; or 

Whoever transmits to, or presents at any office, or 
officer of the United States, any such writing in 
support of, or in relation to, any account or claim, 
with intent to defraud the United States, knowing the 
same to be false, altered, forged, or counterfeited— 

Shall be fined not more than $1,000 or imprisoned 
not more than ten years, or both. June 25, 1948, c. 
645, 62 Stat. 711. 
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18 U.S.C. §2 provides: 


Principals 

(a2) Whoever commits an offense against the United 
States or aids, abets, counsels, commands, induces 
or procures its commission, is punishable as a prin- 
cipal. 

‘b) Whoever willfully causes an act to be done 
which if directly performed by him or another would 
be an offense against the United States, is punishable 
as a principal. As amended Oct. 31, 1951, c. 655, 
§$17b, 65 Stat. 717. 


28 U.S.C. § 1651 provides: 


Writs 

(a) The Supreme Court and all courts established 
by Act of Congress may issue all writs necessary or 
appropriate in aid of their respective jurisdictions 
and agreeable to the usages and principles of law. 

(b) An alternative writ or rule nisi may be issued 
by a justice or judge of a court which has jurisdic- 
tion. June 25, 1948, c. 646, 62 Stat. 944, amended 
May 24, 1949, c. 139, § 90, 63 Stat. 102. 


28 U.S.C. § 2241 provides: 


Power to grant writ 

(a} Writs of habeas corpus may be granted by 
the Supreme Court, any justice thereof, the district 
courts and any circuit judge within their respective 
jurisdictions. The order of a circuit judge shall be 
entered in the records of the district court of the 
district wherein the restraint complained of is had. 
_(b) The Supreme Court, any justice thereof, and 
any circuit judge may decline to entertain an appli- 
cation for a writ of habeas corpus and may transfer 
the application for hearing and determination to the 
district court having jurisdiction to entertain it. 

(c) The writ of habeas corpus shall not extend to 
a prisoner unless— 

(1) He is in custody under or by color of the 
authority of the United States or is committed 
for trial before some court thereof; or: 

(2) He is in custody for an act done or omitted 
in pursuance of an Act of Congress, or an order, 
process, judgment or decree of a court or judge 
of the United States; or 
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(3) He is in custody in violation of the Con- 
stitution or laws or treaties of the United States; 


or 

(4) He, being a citizen of a foreign state and 
domiciled therein is in custody for an act done 
or omitted under any alleged right, title, au- 
thority, privilege, protection, or exemption claim- 
ed under the commission, order or sanction of 
any foreign state, or under color thereof, the 
validity and effect of which depend upon the law 
of nations; or 

(5) It is necessary to bring him into court to 
testify or for trial. June 25, 1948, c. 646, 62 Stat. 
te amended May 24, 1949, c. 139, § 112, 63 Stat. 


SUMMARY OF ARGUMENT 


Factually, there is no variance between the spelling of 
the last name of appellant’s sister in the indictment and 
the proof. The proof did not include a spelling of the 
name. 

Under 18 U.S.C. $2 one who aids and abets may be 
properly indicted in terms of aider and abettor or in 
terms of principal at the option of the pleader. Ap- 
pellant was properly charged as a principal. 

The testimony of the accomplice Parker and the witness 
Brent was freely and voluntarily given. Their status 
was clearly conveyed to the jury. Their testimony was 
harmonious, and both were corroborated by the witness 
Love. Appellant’s own admissions along with ample 
other evidence showed the Government check was stolen 
from “an authorized depository of mail matter” and ap- 
pellant had knowledge of that fact. The evidence of 
appellant’s guilt was clear, consistent and compelling. 

The record demonstrates the prosecutor had a legiti- 
mate purpose in calling the witness Verant. An answer 
of the witness that appellant had “made no admissions 
regarding any check” did not convey information that 
appellant was concerned with other checks. A require- 
ment by the Court thereafter that the witness specifically 
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answer to the effect the witness had no conversation with 
appellant about this check, phrased the episode as de- 
void of prosecutive substance. The episode inured to 
appellant’s favor. 

The statement by the accomplice-witness Parker of a 
short conversation with a store clerk regarding the ap- 
pellant-accomplice joint enterprise, without timely objec- 
tion, is harmless error if it was not properly admissible 
as activity in the course of the joint enterprise. 

Appellant could not properly impeach himself as a 
witness by giving his own criminal record in anticipation 
of the prosecutor’s cross-examination. He was properly 
left to explain, if he desired, those convictions on re- 
direct examination. The jury saw that appellant desired 
a “clean breast,” so he was not prejudiced. 

The only evidence of record shows the witness Brent 
had no knowledge of facts making it unlawful to offer 
the check for cashing. The Grand Jury had not indicted 
him in the case. The question of whether Brent was an 
accomplice was properly a jury question and not for de- 
cision as a matter of law. 

The Court told the jury the testimony of any accom- 
plice “should be received with care and scrutinized with 
caution.” This was a proper instruction. 

Where the Court next told the jury the question of 
guilt was the jury’s decision, the Court did not usurp 
the jury’s function in stating that persons described by 
the language of the statutes previously read to the jury 
were guilty. 

Separate sentences were properly imposed for the sep- 
arate crimes of forgery and uttering. Those sentences 
were concurrent and the question whether those crimes 
may properly carry cumulative punishment is not reach- 
ed in this case. 

The trial court had jurisdiction to issue to the New 
York State authorities a writ of habeas corpus ad prose- 
quendum for appellant. This was a matter exclusively 
between the two jurisdictions. Aepellen: was properly 
not consulted in the matter. 
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Appellant was tried some three months after New York 
State gave the trial court custody. This was some five 
months after indictment. The conviction was completed 
within a total of approximately one year from the time 
of the crime. He was not denied a speedy trial. 


ARGUMENT 


I. 


The Record Discloses No Variance Between the 
Spelling of the Name “Green” in the Indictment, and 
Correct Spelling of the Name. 


Appellant argues the testimony shows the correct spell- 
ing of complainant’s last name, “Green,” is with a termi- 
nating letter “KE”. He cites no reference to the record. 
The record only discloses that in the trial neither the 
complainant nor any other witness ever spelled the com- 
plainant’s last name. Appellant’s legal argument about 
a fatal variance has no basis in fact (See f.n. 1, p. 2, 
supra). His argument also fails to mention that the 
person whose name he questions before this Court is his 
own acknowledged sister (J.A. 11-2; R. 85) and, there- 
fore, he patently could suffer no prejudice. 


II. 


Even If an Aider and Abettor, Appellant Was Prop- 
erly Charged As A Principal 


As his second and eleventh points (Br. pp. 29-31, 43) 
Appellant argues that, assuming, arguendo, he aided and 
abetted in these offenses and could properly be charged 
as a principal under the District of Columbia Code, none- 
theless under the United States Code he could properly 
be charged only in language of aider and abettor. He 
relies on a distinction between the words “charged as 
principals” in 22 D.C. Code § 105, and the words “pun- 
ishable as a principal” in 18 U.S.C. $2, as amended Oc- 
tober 31, 1951, c. 655, § 17(b), 65 Stat. 717. Prior to the 
1951 amendment, 18 U.S.C. §2(a) read “is a principal” 
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and subsection (b) read “. . . is also a principal and 
punishable as such.” The purpose of the change was to 
clarify and make certain an intent to punish aiders and 
abettors regardless of the fact they may have been in- 
capable of committing the charged violation, and was 
aimed at criminal statutes limited in terms to officers 
and employees of government and related officers. 
Swanne Soon Young Pang v. United States, 209 F. 2d 
245 (9th Cir. 1954). See 1951 U.S. Code Cong. Service, 
p. 2578. One who aids and abets may at option of the 
pleader be indicted and prosecuted under the United 
States Code as a principal, and such indictment will be 
supported by evidence that defendant aided and abetted 
in commission of the offense charged. Lambert v. United 
States, 226 F. 2d 602 (5th Cir. 1955), cert. dented 350 
U.S. 988; Swanne Soon Young Pang v. United States, 
supra; Colosacco v. United States, 196 F. 2d 165 (10th 
Cir. 1952); Tarkington v. United States, 194 F. 2d 63 
(4th Cir. 1952). Appellant’s argument is without merit. 
The jury was properly instructed (J.A. 38). 


Til. 


The Verdict is Supported By Creditable Evidence, 
Properly Submitted for the Jury’s Consideration 


Appellant (Br. pts. III and IV, pp. 31-6) alleges the 
verdict is unsupported by creditable evidence. He at- 
tacks the testimony of James Brent and Thomasine 
Parker. He does not argue that even if the testimony 
of these and other witnesses, were believed, still, there 
was: insufficient evidence to sustain the verdicts. See 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F. 2d 
229 (1947), cert. denied 331 U.S. 187. 

Appellant says the testimony of Brent and Parker was 
not supported or corroborated by the testimony of any 
other witness—and that “this point must be conceded by 
the Government” (Br. p. 32). We do not so concede. 
The photostatic copy of complainant Green’s marriage 
license was stolen from her (J.A. 13). Appellant was 
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shown to have had access to it (J.A. 12). Neither Brent | 
nor Parker had such access. Both Brent and Parker | 
eis testified this item was furnished by appellant (J.A. 15, 
24). The witness Love saw the copy of Green’s marriage 
license when deciding to cash the check payable to com- 
e plainant Green (J.A. 21). The testimony of Brent and | 
oe Parker was corroborated by Love. 

Appellant also states that as to him “there was not one 
, shred of evidence that independently linked him with the | 
. crimes charged” (His emphasis, Br. p. 33). Appellant’s | 
* association with his sister made it likely that he furnished | 
the identifying documents as testified by Brent and Park- | 
er. Although Brent and Parker did the physical act of | 
cashing the check, appellant’s involvement is crystalized in | 
his statement afterwards to Brent that “the check didn’t 
belong to that girl (Thomasine Parker); it belonged to 
her dead sister” (emphasis added) (J.A. 27). Appellant’s 
guilt was clearly shown. 

Appellant argues the testimony of Brent and Parker 
“was unsubstantiated and unbelievable” (Br. p. 32). | 
Their testimony was clearly “substantial” in that they 7 
testified appellant initiated the scheme to forge and utter 
the check, used Parker’s friend Broadway for an intro- 
duction and as a means of inducing Parker by threats to 
participate, furnished the identifying documents, went i 
with Parker on some six unsuccessful efforts to cash the | 
check, stood ready to aid by telephone Parker and Brent | 
on the occasion when the check was cashed; and gave | 
testimony indicating appellant’s guilty knowledge that ! 
the check was that of a “sister” and could not rightfully | 
be cashed by any of them. | 

The testimony of Brent and Parker was not “unbe- 
lievable.” Each testified in detail. The only discrep- | 
ancy * in their testimony was whether or not the Seat 














3 Appellant suggests the testimony about visiting this and other 
banks must be false because banks are closed on Saturdays, and 
Brent and Parker testified in such way as to indicate these events 
occurred on a saturday. The testimony indicates the day of these ! 
events was not a saturday nor holiday. See f.n. 2, p. 3, supra. 
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Pleasant, Maryland, Bank was visited on the day Brent 
was involved (the second day)—as Brent testified—or 
whether Parker was correct in stating that Bank was 
visited the prior day when Brent was not in accompani- 
ment. Brent testified that, on his own errand, he first 
drove the others to Chapel Oaks, Maryland. He recalled 
the subsequent succession of events. The jury probably 
believed Brent’s testimony the more accurate. In any 
event, this one discrepancy serves only to stamp the 
testimony of Brent and Parker as truthful. Appellant, 
himself, finds no other discrepancy in the testimony of 
the two witnesses (cf. Br. pp. 32-3). 

Appellant “urges that Thomasine Parker and James 
Brent were testifying under duress or fear of what pun- 
ishment they might receive if they did not cooperate” 
(Br. p. 34). The record shows Parker “wish[ed] to tes- 
tify in the trial” (J.A. 13). The record shows Brent vol- 
untarily disclosed “the whole story” (J.A. 30). The fact 
that Parker was awaiting sentence in this same case, does 
not indicate her testimony was other than freely and vol- 
untarily given. Brent had been absolved of blame by the 
Grand Jury which considered this case (J.A. 30). In any 
event, the status of both witnesses was clearly conveyed 
to the jury (J.A. 19-20; 29-30). 

The testimony of an accomplice is admissible. Borwm 
v. United States, 61 App. D.C. 4, 56 F. 2d 301, 304 (1932), 
cert. denied, sub nom. Logan v. United States, 285 U.S. 
555. Such testimony is properly submitted to the jury 
for whatever weight may be given it. Kuhn v. United 
States, 24 F. 2d 910, rev. in part 26 F. 2d 463, cert. de- 
med, sub nom. Lee v. United States, 278 U.S. 605. Un- 
corroborated accomplice testimony is sufficient to sustain 
a verdict. Bishop v. United States, 100 U.S. App. D.C. 
—, 243 F. 2d 32 (1957); Haakinson v. United States, 238 
F. 2d 775 (8th Cir. 1956); United States v. Migliorino, 
238 F. 2d 7, 10 (3rd Cir. 1956) ; Poliafico v. United States, 
237 F. 2d 97, 115 (6th Cir. 1956); McClanahan v. United 
States, 230 F. 2d 919, 922 (5th Cir. 1956), cert. denied 
352 U.S. 824; Johns v. United States, 227 F. 2d 374, 375 
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(10th Cir. 1955). The testimony of Brent and Parker 
was properly to be considered by the jury and affords 
support for the jury’s verdict. 

As the fourteenth point in his brief, appellant par- 
ticularizes an argument on count one of the indictment 
that there “was no substantial evidence that the check 
had been stolen or that it had been taken from an au- 
thorized depository of mail matter” (Br. p. 45). We as- 
sume he also intends to raise the point that no substan- 
tial evidence showed appellant had knowledge of theft 
from such depository when he had possession of the check. 
Neither argument is valid. 

The witness O’Sullivan testified the exhibit check “was 
mailed” to the complainant at 611 49th Street, N.E. (J.A. 
10). Mary F. Green, the complainant, testified she never 
received that check (J.A. 11). She also testified her mail 
at 611 49th Street, N.E., was received in a “mail box,” 
which was one of several mail boxes on a post at the 
porch of the house, some ten steps up from the street 
(J.A. 11-2). A mail box is one of the places designated 
by the Postmaster General as “an authorized depository 
of mail matter.” United States v. Sehon Chinn, 85 F. 
Supp. 558 (D.C. W.Va. 1949). Any Court may judicially 
notice this designation. Rosen v. United States, 245 US. 
467, 38 S. Ct. 148, 62 L. Ed. 406 (1917). 

During the period immediately following the check 
being cashed, appellant told Brent (J.A. 27-8): 


. the check didn’t belong to that girl; it nelonged 
tb her dead sister. 


. ‘Well, the sister died and the check kept com- 
img, so she needed the money so she cashed it, you 
know.’” (Emphasis supplied) 

The jury could properly find that the exhibit check had 
been placed into the mails; transported to and placed 
inside the mail box of appellant’s sister, the complainant; 
taken from that mail box without complainant’s knowl- 
edge or consent; and, that appellant knew of the theft 
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from the mail box when he had the check. A mail box is 
“an authorized depository of mail matter” as a matter 
of law. The Court told the jury it must find appellant’s 
knowledge of theft from an “authorized depository for 
mail matter” (R. 112). The jury’s verdict is amply sup- 
ported by evidence. 


IV. 


The Testimony of Postal Inspector Verant Was Not 
Grounds for Mistrial 


Appellant’s fifth point is an allegation of bad faith 
on the part of the prosecutor in calling Joseph A. Verant, 
a postal inspector, as a witness. He says “It was ap- 
parent immediately that the sole purpose of this witness 
was to place before the jury the fact that the appellant 
was implicated in other crimes and offenses not charged 
in the indictment” (Br. p. 36). Bad faith is not ap- 
parent, nor even shown at all. 

A reading of the pertinent portion of the record (J.A. 
30-2) discloses the prosecutor questioned Verant in pur- 
suit of testimony that appellant had made an admission; 
but that the witness assumed the role of lawyer in screen- 
ing his own testimony, and was misinformed as to the 
law. This is shown in the following (J.A. 30): 


~“Q. Did you question him concerning that [ob- 
viously referring to the exhibit Government check]? 
“A. Not specifically. 
“Q. Did anyone question him in your presence? 
“A. Not specifically. 
“Q. Well, can you tell us whether he made any 
statement of any kind concerning that? 
“A. He made no admissions regarding any check.” 


The testimony sought from the witness apparently was 
that he had heard someone else question appellant about 
@ group of government checks, and the exhibit check 
was one of a group, but the witness had not heard appel- 
lant questioned about the exhibit check as a separate 
entity. It appears the witness thought he could not prop- 
erly relate any of the matters he had heard because the 
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exhibit check was but one of the group of checks. The 
prosecutor either had not been informed there was a 
group of checks, or differed with the witness on the legal 
point. The answer of the witness that appellant had 
made “no admissions” demonstrates either lack of appre- 
ciation by the witness of the term “admissions” or the 
witness’ determination to maintain his view of the legal 
point and, in effect, give no testimony. In any event, 
bad faith on the part of the prosecutor is not shown. 

Regardless of good or bad faith on the part of the 
prosecutor, the episode did not justify a mistrial. The wit- 
ness did not answer that appellant had made “no admis- 
sions regarding any of the checks.” The witness had 
indicated he was reluctant to testify. His answer, “no 
admissions regarding any check,” is simply a negative 
expression with emphatic emphasis. The jury was not 
informed that any check other than the exhibit check, 
or even the exhibit check, was present when the witness 
heard appellant questioned. There is no suggestion that 
appellant was involved with other checks or even ques- 
tioned about other checks. The request for a mistrial 
was properly denied. There was nothing to be stricken 
and no motion to strike was made. 

After the bench conference about mistrial, the Court 
directed the witness to answer affirmatively or negatively 
the question “if you had conversation” (J.A. 31). The 
answer was negative (J.A. 32). The Court embedded 
the whole episode by repeating “You didn’t have any con- 
versation with him about this check.” This labeled and 
ended the matter as being devoid of substance. Appellant 
made no objections or motions. 

The episode was of no damage to appellant. Rather, 
it tended to aid him in that the jury could legitimately 
infer that appellant had maintained his innocence at an 
interrogation by someone other than the witness; that 
the witness, an official who investigated this case, wanted 
no part in the prosecution of it; and, perhaps, further 
infer this investigating official believed appellant inno- 
cent. Appellant’s argument for mistrial is without merit. 








| 
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V. 


Alleged Hearsay Testimony By The Witness Parker 
Was Neither Error Nor Prejudicial 


In the course of her testimony as to the events at the 
Rayco seatcover place, and without guidance of any lead- 
ing questions by the prosecutor, Thomasine Parker re- 
lated the substance of a conversation with the salesman, 
and the salesman’s reply. Admittedly late with his ob- 
jection, defense counsel objected to this as hearsay. The 
Court “overruled” his objection. No motion to strike was 
made. The prosecutor passed the subject by eliciting the 
information that the check had not been cashed at that 
place (J.A. 17). 

Appellant argues this hearsay violated appellant’s right 
of cross-examination inasmuch as the Rayco seatcover 
salesman was not called as a witness. We submit this 
testimony concerned the accomplishment of an illegal pur- 
pose in which both appellant and Parker were jointly 
associated, and was properly received in evidence. Lad- 
rey v. United States, 81 U.S. App. D.C. 127, 155 F. 2d 
417 (1946), cert. denied 329 U.S. 723. Appellant alleges 
no prejudice. If error, it was harmless and is to be dis- 
regarded on authority of Federal Rules of Criminal Pro- 
cedure 52(a). Borum v. United States, supra, 56 F. 2d 
at 303-4. 


VL. 


There Was No Error and No Prejudice In Refusal 
To Allow Appellant To Anticipate He, As His Own 
| Witness, Would Be Impreached With His Own Crimi- 

nal Record By The Prosecutor 


When appellant was on the stand as his own witness, 
his counsel inquired of him as to his prior convictions. 
The prosecutor objected that this was impeachment of 
one’s own witness. Defense counsel offered two justifi- 
eations: (1) to explain why appellant was then in jail 
rather than on ond; and, to anticipate the prosecutor’s 
impeachment of appellant. The Court held with the 
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prosecutor. (J.A. 33-4). Appellant argues it was proper 
for him to anticipate the prosecutor’s impeachment, and 
refusal of same was prejudicial (Br. p. 38-9). Neither 
argument is valid. Even when a party to the litigation 
is himself a witness, one cannot impeach his own wit- 
ness. Alamo v. Del Rosario, 69 App. D.C. 47, 98 F. 2d 
328 (1938). Instead of anticipating the prosecutor, ap- 
pellant’s proper and more complete remedy was to ex- 
tenuate his guilt or assert his innocence of the previous 
convictions on re-direct examination following cross-ex- 
amination by the prosecutor. United States v. Boyer, 
80 U.S. App. D.C. 202, 150 F. 2d 595 (1945). The ruling 
of the trial judge conformed with the law. In any event, 
the jury heard appellant’s attempt to disclose his crim- 
inal record and saw that he was stopped from doing so 
by intervention of the prosecutor. Therefore, if error, 
there was no prejudice, and the matter is foreclosed now 
as harmless error. Rule 52(a) Federal Rules of Criminal 
Procedure. 


VIL. 


The Trial Court Properly Refused To Label The 
Witness Brent An Accomplice As A Matter of Law 


Appellant requested the jury be instructed that Thoma- 
sine Parker and James Brent were accomplices as a mat- 
ter of law, and that the jury could determine as fact 
the complainant, Mary F. Green, was an accomplice (J.A. 
35). He requested the jury be further told that the 
testimony of accomplices be received “with great care 
and caution” (J.A. 35). The Court refused the request 
as to the witness Brent, saying to do so would be “to 
say that I haven’t believed his [Brent’s] testimony” (J.A. 
36). It granted the request as to Thomasine Parker 
(J.A. 38). The Court further instructed the jury: “As 
to whether any of these other witnesses are accomplices, 
Brent or anyone else who has testified, it is for you to 
determine from the facts and circumstances in this case 
as disclosed by the evidence” (J.A. 38). The Court de- 
fined an accomplice as “anyone who knowingly and vol- 
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untarily cooperates with or aids, assists, advises, or en- 
courages, another in the commission of a crime regardless 
of his degree of participation. No matter how small the 
degree may be, a person who aids another in the com- 
mission of a crime is an accomplice” (J.A. 38-9). 

Appellant complains as to the witness Brent because 
the Court’s instruction did not as a matter of law label 
Brent as an accomplice. He says “The test to be applied 
in determining whether James Brent was an accomplice 
was not his guilt of the crime, which, after all, only a 
jury could decide, but whether he (Brent) would have 
been indicted for the offense charged or even another 
collateral offense (Emphasis supplied, in part, in lieu of 
original emphasis from Br. p. 40). His argument fails 
to embrace the word “properly.” He is suggesting as a 
test something which a Grand Jury could do as a matter 
of power by disregarding all law, rights, and its sworn 
duty. Such a standard would be no test. 

The testimony was clear that the witness Brent did not 
have! the requisite mental element to be guilty of any 
crime. He thought the check belonged to Thomasine 
Parker (“her marriage license”—J.A. 25), and that Parker 
was Green—the person named on the check—and “figured 
he (appellant) pimped the check off of her (Parker), 
living with her or something” (J.A. 25; cf. J.A. 23-30). 
As soon as he was told by appellant the check did not 
belong to the female who had cashed the check (J.A. 27), 
Brent went to the Treasury Department and to the com- 
plainant Green (J.A. 29-30). There was no evidence that 
Brent did have a criminal state of mind. The Grand 
Jury had not indieted Brent (J.A. 30). 

Clearly, the Grand Jury could not properly have in- 
dicted Brent on the charges in the instant case, nor any 
charge collateral thereto. The trial court complied with 
the law as now asserted by appellant, when same is con- 
strued properly. Having been ignored by the Grand Jury, 
Brent was presumed innocent. Umited States v. Hannon, 
105 F.2d 390 (3rd Circuit 1939), cert. denied 308 U.S. 594. 
Labeling of Brent as a matter of law as an accomplice, 
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- as suggested by appellant, would have improperly dam- | 
° aged the prosecution by unjustifiatly branding Brent as | 

ad an untruthful witness in the eyes of the trial judge by | 
: that judge’s own instructions. The Court followed the | 
| “general rule” in submitting the issue to the jury. Egan | 

& v. United States, 52 App.D. C. 384, 392, 287 Fed. 958 

e (1923). This was proper in the instant case. | 

3 VIII. 

4 The Jury Was Properly Instructed On The Weight 


7 and Credit of Accomplice Testimony 


Appellant concedes that the trial court did instruct the 
jury with respect to accomplice testimony. He also con- 
cedes the instruction as given was understandable to a 
trained legal mind, but says the “minds of jurors could 
not and cannot fathom the significance of such phrase- 
ology; and it becomes the duty of the trial judge to 
propound the basis of the rule in more fundamental 
terms” (Br. p. 41). The instruction was “that the testi- 
mony of an accomplice should be received with care and 
scrutinized with caution” (J.A. 38). The position of the 
Supreme Court is that although such an instruction is 
“better practice” failure to give same, even though an 
inappropriate request had been made for it, is not re- 
versible error. Caminetti v. United States, 249 U.S. 470, 
495, 61 L.Ed. 442, 37 S.Ct. 192 (1917). This Court takes 
a similar position. Borum v. United States, supra. Al- 
most precisely the same language as put to the jury in 
the instant case has at least thrice been approved by this 
Court. Bishop v. United States, swpra; McQuaid v. 
United States, 91 U.S.App.D.C.229, 198 F.2d 987 (1952) ; 
Egan v. United States, 52 App.D.C. 384, 287 Fed 958 
(1923). The case of Johns v. United States, 227 F.2d 374, ! 
375 (10th Cir. 1955), appellant’s authority in support of 
changing the law (Br. p. 42), requires nothing more. The 
instruction here was proper. 

As his twelfth point appellant says that when the court 
properly told the jury it could find guilt on uncorrobo- 
rated accomplice testimony it was error not to have “then | 
and there” given the care and caution instruction. As 
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we understand him, a coupling of the two features is his 
thesis. The trial court gave the care and caution feature 
first and immediately thereafter gave the “uncorrobo- 
rated” feature. Both are contained in some six printed 
lines of the joint appendix (J.A. 38). We fail to dis- 
cern merit in appellant’s argument SBoth features were 
accurately conveyed to the jury in successive and close 
sequence. The jury is presumed to have followed all the 
instructions. Pennsylvania Co. v. Roy, 102 U.S. (12 Otto) 
451, 459, 26 L.Ed. 141 (1880). 


TX. 


It Was Proper In Instructing The Jury To Termi- 
‘nate Verbatim Accounts of the Statutes Involved 
With A Statement That Persons Described In Those 
Statutes Were Guilty Of the Offenses 


As a part of his tenth point (Br. p. 42), Appellant 
concedes it was proper for the trial court to read to the 
jury the statutes upon which this indictment was based. 
He says it was improper to terminate the reading of each 
such statute with a statement to the effect that such per- 
son as described in the statute previously read was 
“onilty” of violating the statute (J.A. 36-7). He says 
“onilt” is found separate and apart from the statutes, 
and that such terminating statements by the trial judge 
had the effect of prejudging the case or confusing the 
jury. Appellant made no complaint in the trial and 
eannot now complain. Rule 30, Federal Rules of Criminal 
Procedure. However, the court immediately told the jury 
(R. 118-9) : 

“Now it is the law that an individual may be guilty, 
and the Court is not suggesting to you what your 


verdict should be but I am simply saying that the 
evidence may be such that a defendant may be found 
Uy was 


This is sufficient answer to appellant’s argument. 


In any event, this jury had previously been told of the 
presumption of innocence and of the burden on the prose- 
eution to establish guilt beyond a reasonable doubt (R. 
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114). The reading of the statutes in the manner com- 
plained of by appellant amounted to nothing more than 
instructing the jury that upon finding beyond a reason- 
able doubt each and every element contained in the statute 
it was their duty to return a verdict of guilty. The 
Government is entitled to such an instruction. There was 
no error. 


X. 
The Sentences Are Not Illegal 


Appellant argues (Br. p. 44) that the imposition of 
separate sentences on count two charging forgery, and 
count three charging uttering of the same instrument, 
both charges being premised on Section 495, Title 18, 
United States Code, were illegal as double punishment 
for the same crime. The question cannot be reached in 
the instant case because the sentence on the third count 
is concurrent with the sentence imposed on the second 
count (J.A. 6). Htrabayashi v. United States, 320 U.S. 
81, 85, 63 S. Ct. 1375, 87 L Ed. 1774 (1943). In any 
event, under this section of the United States Code, 
double punishment is proper. Conley v. Coz, 138 F. 2d 
786 (8th Cir. 1943); Deltz v. Rexroad, 18 F. Supp. 863 
(D.C. Penn., 1937) (both involving 18 U.S.C. $73, the 
predecessor statute); cf. United States ex rel Simkoff v. 
Mulligan, 67 F. 2d 321 (2d Cir. 1933). Appellant relies 
upon one case, Frisby v. United States, 38 App. D.C. 22, 
27 (1912), for the proposition that under Section 1401, 
Title 22 of the District of Columbia Code forgery and 
uttering was stated to be “one offense.” Because these 
are separate and distinct statutes, his argument is not 
pertinent to the instant case. In any event, Frisby has 
been overruled by Read v. United States, 55 App. D.C. 
43, 45, 299 Fed. 918 (1924). The sentences are legal. 


XL 


Appellant was Properly Brought Before The District 
Court for Trial 


Appellant questions the manner in which he was brought 
before the trial court for trial (Supp. Br. p. 7-8). The 
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Courts have uniformly held that jurisdiction to try an 
accused is not impaired by the fact that an accused is 
brought before the court improperly. and that no inquiry 
will be made into the manner in which an accused is 
brought before the court. Pettibone v. Nichols, 203 U.S. 
192, 27 S. Ct. 111, 51 L. Ed. 148 (1906) ; Green v. United 
States, 88 U.S. App. D.C. 249, 188 F. 2d 48, 49 (1951); 
Gillars v. United States, 87 U. S. App. D.C. 16, 182 F. 2d 
962, 972 (1950); Sheehan v. Huff, 78 U. S. App. D.C. 391, 
142 F. 2d 81 (1944); Yodock v. United States, 196 F. 2d 
1018 (3rd Cir. 1952); Chandler v. United States, 171 F. 2d 
921 (1st Cir. 1948), cert. denied 69 S. Ct. 640. 

In any event, Appellant was brought from the State of 
New York and before the trial court here lawfully. His 
appearance was caused on authority of a writ of habeas 
corpus ad prosequendum* (Record, Appeal No. 13,951). 
Appellant relies on the clause “within their respective 
jurisdictions,” appearing in subsection (a) of 28 U.S.C. 
§2241, and argues, “the United States District Court [for 
the District of Columbia] did not have jurisdiction to 
issue the writ ...” (Supp. Br. p. 7). In his argument, 
he ignores subsection (c)(5) of the same statute: “The 
writ of habeas corpus shall not extend to a prisoner un- 
less . . . It is necessary to bring him into court... for 
trial.” He tenaciously argues the jurisdiction of the trial 
court is limited by 28 U.S.C. §2241 to the District of 
Columbia, and is not extended by the so-called “all writs 
statute, 28 U.S.C. §1651. He relies on Ahrens v. Clark, 
335 U.S. 188, 68 S. Ct. 1443, 92 L.Ed. 1898 (1948), and 
other decisions of similar purport. Appellant’s argument 
is misconceived. 

In United States v. Hayman, 342 US. 205, 220, 72 S. Ct. 
263, 96 L. Ed. 232 (1952), the Supreme Court studied the 
impact of Ahrens v. Clark, swpra, on the power of fed- 





*The allegations in the Government’s petition for issuance 
of the writ (Record, Appeal No. 13,951) justified issuance of the 
writ. See Gilmore v. United States, 129 F. 2d 199, 202 (10th Cir. 
1942), cert. denied 317 U.S. 631; Neufield v. United States, 73 U.S. 
App. D.C. 174, 184, 118 F. 2d 375, 385 (1941). 
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eral courts to implement 28 U.S.C. $2255 by bringing 
prisoners from other federal jurisdictions for purposes 
of a post-sentence hearing in the sentencing jurisdiction. 
The Court of Appeals deciding Hayman had held there 
was no such power of implementation. The Supreme 
Court held (342 U.S. at 221): 


“The District Court is not impotent to accomplish 
this purpose, at least as long as it may invoke the 
statutory authority of federal courts to issue ‘all 
writs necessary or appropriate in aid of their re- 
spective jurisdictions and agreeable to the usages 
and principles of law’ . . . the exercise of its juris- 
diction under Section 2255 ... finds ample precedent 
in the common law.” 
In a footnote following the above quotation from Hayman, 
the Supreme Court quoted and cited Ex parte Bollman, 
8 U.S. (4 Cranch) 75, 97-98, 2 L. Ed. 554 (1807) showing 
that a writ of habeas corpus ad prosequendum was an 
auxiliary writ agreeable to the usages and principles of 
the common law. The trial court had jurisdiction to 
issue the writ. Anglim v. United States, 99 U.S. App. 
D.C. 400, 240 F. 2d 639 (1957); Gumore v. United States, 
129 F. 2d 199 (10th Cir. 1942), cert. denied 317 U.S. 631; 
McCarty v. United States District Court, 19 F. 2d 462 
(8th Cir. 1927). 

Appellant was being held by a state jurisdiction, New 
York, when the writ issued by the federal trial court. 
Honoring of the trial court’s writ by the State of New 
' York was a matter of “reciprocal comity” existing be- 
tween the state and federal governments. Ponzi v. Fes- 
senden, 258 U.S. 254, 259, 42 S. Ct. 309, 66 L. Ed. 607, 
22 A.L.R. 879 (1922). The propriety of the release by 
the State of New York of exclusive custody over appel- 
lant is not open to question by him. The interested 
sovereigns may arrange the order of trial and punish- 
ment according to their own convenience. Appeliant’s 
consent or a hearing, ete., were not required. Ponzi v. 
Fessenden, supra; United States ex rel Moses v. Kipp, 
232 F. 2d 147, 149-50 (7th Cir. 1956); Zahn v. Kipp, 218 
F. 2d 898, 899 (7th Cir. 1955) ; Mitchell v. Boen, 194 F. 2d 
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405,'407 (10th Cir. 1952); Kirk v. Squier, 150 F. 2d 3 
(9th Cir. 1945); cert. denied 326 U.S. 775; Vanover v. 
Cox, 136 F. 2d 442 (Sth Cir. 1943) ; Lunsford v. Hudspeth, 
126 F. 2d 653, 655-6 (10th Cir. 1942); Wall v. Hudspeth, 
108 F. 2d. 1940 (10th Cir. 1940); United States ex rel 
Demarois v. Farrell, 87 F. 2d 957, 962 (8th Cir. 1937); 
Yodock v. United States, 101 F. Supp. 480 (D.C. Pa., 
1951), aff'd. 196 F. 2d 1018; United States v. Schurman, 
84 F. Supp. 411 (D.C. N.Y. 1949); Howell v. Hiatt, 55 F. 
Supp. 142 (D.C. Pa. 1944); In re Wright, 51 F. Supp. 639 
(D.C. Calif. 194 ). Cf. United States ex. rel. Buchalter 
v. Warden, 141 F. 2d 259 (2d Cir. 1944), cert. demed 321 
U.S. 780. When brought before the trial court, as an 
incident to his trial in this jurisdiction, appellant was 
afforded due process of law, including counsel, a copy of 
the indictment, ete. Appellant was properly brought to 
trial. 


XII. 
Appellant Was Not Denied A Speedy Trial 


Appellant was charged by an indictment, filed August 
20, 1956, with offenses allegedly occurring the previous 
Hebruary 23rd. He was arraigned on October 12, tried 
for these offenses on January 24, 1957; and, sentenced on 
March 12, 1957. He alleges he was denied a speedy trial 
(Supp. Br. pp 8-9). The right to a speedy trial arises 
after a formal complaint is lodged against the defendant 
in a criminal case. Iva Ikuko Toguri D’ Aquino v. United 
States, 192 F. 2d 338, 350 (9th Cir. 1951), reh. 203 F. 2d 
390, cert. denied 343 U.S. 935, 343 U.S. 958, 345 U.S. 931. 
Some five months expired between indictment of appel- 
lant and his trial. During that five-month interval his 
release by the State of New York, return to this juris- 
diction, arraignment, and appointment of counsel for him 
consumed some two months. Three months is the perti- 
nent time lapse. Appellant did not object to the delay ® 





5 Appellant alleges that one of two points raised in his Dis- 
trict Court “Motion to Vacate, Set Aside Indictments” was the 
“allegation” that he had been denied a speedy trial to which he 
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in the trial court and cannot complain here. Chim v. 
United States, 228 F. 2d 151 (4th Cir. 1955); Pietch v. 
United States, 110 F. 2d 817 (10th Cir. 1940). In any 
event, the right to a speedy trial is not violated if the 
defendant is tried as soon as compatible with orderly 
legal procedure and the orderly conduct of court business. 
Chinn v. United States, supra; Umted States ex. rel. 
Hanson v. Ragen, 166 F. 2d 608, 610 (7th Cir. 1943), cert. 
denied 334 U.S. 849 (1948) ; Shepard v. United States, 163 
F. 2d 974 (8th Cir. 1947). Appellant has not included in 
the appellate record the District Court Assignment Com- 
missioner’s record of the dates on which this case was 
scheduled for trial and the recorded reasons the case did 
not actually go to trial on such scheduled dates. It is 
apparent that during the pertinent time interval, dis- 
position was made of appellant’s District Court Motion 
to Vacate, Set Aside Indictments. From the mere three- 
month lapse of time this Court can presume the case was 
tried as soon as compatible with orderly legal procedure 
and orderly conduct of court business. 
Appellant argues (Supp. Br. pp. 8-9): 


Appellant was entitled to be arraigned and tried at 
the time he was arrested. The fact that he was held 
for five days, interrogated, and then turned over to 
the New York authorities for other purposes was a 
denial of appellant’s right to be promptly arraigned 
and, hence, to a speedy trial. 


As a basis in the record for this argument appellant is 
relying on his “Reply Memorandum in Support of Appeal, 
ete.” filed January 18, 1957, and his “Motion for Modifi- 
cation of Opinion and Judgment,” filed May 29, 1957, both 
in this Court of Appeals in Miscellaneous Action No. 748, 


was entitled under Amendment VI of the Constitution of the 
United States” (Supp. Br. p. 2). We have examined this Motion 
with some care and, although we find numerous allegations, we 
fail to find any allegation which might raise the speedy trial issue. 
We argue upon the premise that the factual allegation in appel- 
lant’s brief is an error. We do not find this issue raised any- 
where prior to or during the trial. 
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wherein he sought to appeal in forma pauperis the District 
Court’s denial of his “Motion to Vacate, Set Aside Indict- 
ments.” He relies on the allegation in this Court that he 
was “arrested” by the Metropolitan Police on May 15, 
1956; questioned; lead to believe no charges would be 
filed on the instant offenses; and, with his consent, was 
given into the custody of the New York State authorities 
(Supp. Br. p. 2-3). None of these allegations were made 
in the District Court or called to the attention of the 
District Court. They are not properly to be considered 
by this Court. 

In any event, the facts alleged sepport no meritorious 
legal conclusion. Questioning of a suspect without ar- 
raignment, formal charges, etc. does not, per se, aside 
from the admissibility of confessions, give a defendant 
legal cause to complain in a criminal case. Stein v. New 
York, 346 U.S. 156, 194, 73 S. Ct. 1077, 97 L. Ed. 1522 
(1953) ; Burns v. Wilson, 346 U.S. 187, 73 S. Ct. 1045, 97 
L. Ed. 1508 (1953). Questioning of appellant in May, 
1956, some four months prior to the instant indictment, 
has no legal relevancy to the speedy trial issue. In Iva 
Ikuko Toguri D’ Aquino v. United States, supra, the war- 
time Japanese propaganda broadcaster was under arrest 
and internment for one year, 1945-6, and released; but, 
subsequently again arrested and indicted in 1948 for events 
occurring in the years between 1943 and 1945 (192 F. 2d 
at pp. 348-9). She relied upon the earlier, 1945-6, arrest 
and internment for an argument that her trial was de- 
layed some three years. The Second Circuit Court of 
Appeals held (203 F. 2d. p. 391): 


“.. whatever may be the situation where detention 
sO immediately precedes the attempted prosecution 
as fairly to be deemed a part thereof, here, the de- 
tention had long since terminated . . . it was clearly 
no part of the prosecution here under way. 

We think the detention by the military authorities 
which so long preceded the initiation of the present 
prosecution is simply not relevant to the question of 
a speedy trial. 

The petition for rehearing is denied.” 
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Appellant would have us believe the authorities knew all 
about the instant case when they had custody of him in 
May, 1956, (Supp. Br. p. 3). This is not supported by 
fact; appellant made no attempt to make such a record 
in the District Court. Even in this Court he does not 
argue any policy justification for legally binding the 
Government to prosecute as of the moment sufficient 
knowledge is possessed. Such is not the law. (This Brief, 
Argument No. 11). The would-be fact of the questioning 
of Appellant in May is of no merit here. 

Appellant suffered no prejudice from the passage of 
time. He does not argue prejudice. He factually states 
he attempted to locate “Skinny” Johnson and Alfred 
Broadway for use as witnesses and that “The denial of 
a speedy trial denied him their testimony” (Supp. Br. p. 
4-5). The record does not reveal that any subpoenas were 
ever issued for either of these witnesses. There is no 
showing that attempted service on them would have 
failed. He is unable to show, with the degree of par- 
ticularity necessary, any prejudice from the passage of 
time. Reddington v. United States, 228 F. 2d 178 (list 
Cir. 1956), cert. denied 100 L. Ed. 412; United States v. 
Holmes, 168 F. 2d 888, 891 (3rd Cir. 1948). His allega- 
tions are no more than these witnesses didn’t testify. In 
the trial, on cross-examination, the witness Parker told 
defense counsel her thought that “Skinny” Johnson lived 
“on Hayes Street” (R. 43). As to Alfred Broadway, 
Parker simply said that “in April or May” the person 
Broadway was “in Atlantic City or New Jersey or some- 
where” (R. 43). Parker did not profess to know that 
either of the would-be witnesses would have been avail- 
able if the trial had been held at an earlier date; nor 
that either of these two was not available for subpoena at 
the time of the actual trial. The record does show both 
would-be witnesses were so much implicated with appellant 
in the crimes charged that it may be inferred neither 
would desire ever to discuss those events publicly and 
under oath. If this inference is wrong appellant can re- 
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quest a new trial. There is no showing of prejudice nor ‘ 
denial of a speedy trial. a 
CONCLUSION ial 
Wherefore, it is respectfully submitted that the judg- x 

ment of the District Court be affirmed. 
4. 


OLIVER GASCH, 
United States Attorney. 


LEWIS CARROLL, 
VIcToR W. CAPUTY, 
CARL W. BELCHER, 
Assistant United States 
Attorneys. 
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QUESTIONS PRESENTED 


Appellant was indicted on August 20, 1956, as a prin- 
cipal under the United States Code with one Parker for 
unlawful possession, forgery, and uttering on or about 
February 23, 1956, of a government check belonging to 
appellant’s sister; appellant was brought to trial on Janu- 
ary 24, 1957, by writ of habeas corpus ad prosequendum 
from New York State where he was serving a sentence 
imposed by that State; co-defendant Parker and one 
James Brent, ignored by the Grand Jury in this case, 
testified to appellant’s possession of the check some few 
days after other proof showed the check to have been 
stolen, that appellant initiated, participated in, and im- 
plemented, with stolen identification, efforts to cash the 
check, appellant, though not present, arranged to assist in 
the actual cashing of the check, received the proceeds from 
the cashed check, and at the time made statements indi- 
eating his knowledge of the check having previously been 
unlawfully taken from the mail of a “sister;” the cashier 
of the check saw the stolen documents of identification; 
the evidence indicated only that the witness Brent was 
not aware of the unlawful features of offering the check 
to be cashed; and, concurrent sentences were imposed for 
the forgery and the uttering; in the opinion of the ap- 
pellee the following questions are presented: 


1. Was there any variance between the indictment and 

actual complainant? 

Was appellant properly charged as a principal? 

Are the verdicts adequately supported by evidence? 

. Should a mistrial have been declared because of 
testimony appellant made no admissions regarding 
any check? 

5. Is immaterial hearsay by appellant’s accomplice of 

a short conversation by a store clerk regarding the 

appellant-accomplice joint enterprise, without timely 

objection in the trial, to be noticed on appeal? 

When a witness, can appellant impeach himself? 

. Should the witness Brent have been labeled an 
accomplice as a matter of law? 


i= $9 bo 
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. Were the instructions on weight and credit of 


accomplice testimony proper? 

Did the court usurp the Jury’s function in stating 
that persons described by the language of the stat- 
utes previously read to the jury were guilty? 


. May concurrent sentences properly be imposed for 
i. 
12. 


the offenses of forgery and uttering? 

Was appellant brought here for trial from the New 
York State authorities properly? 

Was a speedy trial denied? 


INDEX 


Counterstatement of the Case 
Statutes Involved 


Summary of Argument 
Arguments: 


I. The Record Discloses No Variance Between the 
Spelling of the Name “Green” in the Indictment, 
and Correct Spelling of the Name 
Even If an Aider and Abettor, Appellant Was 
Properly Charged As a Principal 
The Verdict Is Supported By Creditable Evidence 
Properly Submitted for the Jury’s Consideration... 
The Testimony of Postal Inspector Verant Was 
Not Grounds for Mistrial. 

Alleged Hearsay Testimony By the Witness Park- 
er Was Neither Error Nor Prejudicial 
There Was No Error and No Prejudice in Refusal 
To Allow Appellant to Anticipate He, As His Own 
Witness, Would Be Impeached With His Own 
Criminal Record By the Prosecutor 
The Trial Court Properly Refused To Label The 
Witness Brent An Accomplice As a Matter of 
Law 
The Jury Was Properly Instructed On The Weight 
and Credit of Accomplice Testimony 
It Was Proper While Instructing The Jury To Ter- 
minate Verbatim Accounts of the Statutes Involved 
With A Statement That Persons Described In 
Those Statutes Were Guilty of the Offenses 
. The Sentences Are Not Illegal 

XI. Appellant Was Properly Brought Before The Dis- 
trict Court for Trial. 

XII. Appellant Was Not Denied a Speedy Trial 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,770 


JosePH IF. FENWICK, APPELLANT 
Vv. 


Unrrep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 20, 1956 there was filed in the District 
Court a three-count indictment charging that Joseph F. 
Fenwick and Thomasine Parker, jointly, on or about 
February 23, 1956: (1) knowingly had possession of a 
Government check stolen from the mails, (2) forged en- 
dorsement of the check to obtain money from the Gov- 
ernment, and, (3) knowingly uttered the forged check as 
genuine with intent to defraud the Government; in vio- 
lation of 18 U.S.C. §§ 1708, 495 (J.A. 1-3). When in- 
dicted, appellant was serving a sentence imposed by the 
State of New York (Supp. Br. p. 3). Pursuant to a writ 
of habeas corpus ad prosequendum (Supp. Br. p. 6), 
he was brought here on or about October 3, 1956 (Supp. 
Br. p. 4). Return upon the writ was made in open court 


(1) 
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the following day, October 4th (Supp. Br. p. 4). He was 
arraigned, and counsel appointed, October 12th (J.A. 4). 
On November 30th appellant, pro se, filed a motion to 
vacate and set aside this and other indictments pending 
against him (D. Ct. Cr. Nos. 844, 5, 6-56; cf. Appeal No. 
13,951), urging his return from New York was illegal 
(Supp. Br. p. 2). His motion was argued by counsel and 
denied December 10th (J.A. 4). Trial of appellant alone 
on January 24, 1957 resulted in verdicts of guilty as 
charged (J.A. 5, 39). By judgment filed March 12, 1957 
appellant was sentenced to imprisonment for: twenty (20) 
months to five (5) years on count one; forty (40) months 
to ten (10) years on count two—consecutive with count 
one; forty (40) months to ten (10) years on count three— 
concurrent; said effective sentence of 5 to 15 years to 
take effect at the expiration of the New York State sen- 
tence (J.A. 6). This appeal was timely noted (J.A. 8). 

The one-day trial disclosed the following evidence. 
Mary F. Green? is the sister of the appellant. Prior to 
February 20, 1956 she lived at 611-49th Street, N.E., filed 
a federal income tax return, and was expecting a tax re- 
fund. Her mail at that address was received in a “mail 
box” which was one of several mail boxes on a post at 
the porch of her house, some ten steps up from the street. 
She never received any tax refund check. On February 
20th appellant helped her move to 4643 Hayes Street, 
N.E. At that she kept her Social Security card and a 
photostatic copy of her marriage license in a suitcase. 
Both were removed without her knowledge. (J.A. 11-3.) 

On February 23, 1956 the Washington regional office of 
the United States Treasury Department placed the check 





1No witness was ever asked to, nor did, spell the last name of 
this person for the court reporter. The record demonstrates the 
court reporter spelled that last name without the terminating let- 
ter “E” as often as with it. Other than the spelling “Green” on 
the tax refund check (examined without question by the person 
in question—J.A. 11), the record is silent as to the correct spell- 
ing. In this brief we rely upon the spelling which appears on the 
check and hereinafter uniformly spell the witness-payee’s name 
without a terminating letter “E”’. 


A i tg 


“eye 


Sa 
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which is incorporated in the indictment into the mails 
addressed to appellant’s sister at 611-49th Street, N.E. 
It was a valid obligation on the Treasurer of the United 
States. (J.A. 10.) 

Within five days thereafter,? appellant appeared with 
the tax refund check at the home of Thomasine Parker. 
He was a stranger to her. They were introduced by one 
Alfred Broadway, a mutual friend. Appellant requested 
Thomasine to pose as his wife to cash the check, ex- 
plaining it was his wife’s check but he wanted to cash 
it before the wife so that he could get a share of the 
proceeds the wife wouldn’t allow if she knew of it. Thom- 
asine was reluctant; but, was persuaded. Appellant fur- 
nished her with photostatic copies of Mary F. Green’s 
marriage license “and” (J.A. 15) birth certificate of Mary 
F. Green’s child. An individual identified as “Skinny” 
Johnson joined the group. Appellant and Thomasine, 
jointly, made an effort to cash the check, which was un- 
successful because of insufficient identification. Thoma- 
sine told appellant she wanted nothing further to do with 
the check and thought this “was all of it.” (J.A. 145.) 

The next day appellant hailed James Brent, an ac- 


quaintance of eight or nine years, as Brent drove by in / 


his Cadillac, bearing D.C. license AN 2978 (J. Sip | 
23). Appellant offered $10 to take he his girl down- | 


town to cash “their” check. Brent agreed (J.A. 23). 
They went to Thomasine’s house. Brent stayed in the 
car. Appellant saw Thomasine inside and requested a re- 
newal of their efforts to cash the check. She emphat- 


2The testimony regarding the precise dates of subsequent 
events, described as occuring on two successive days (J.A. 15), 
was not harmonious. The witness Parker suggested that the 
events of the first day occured “on or about the 22nd or the 23 
of February” (J.A. 14). The witness Brent suggested the second 
day was “roughly February the 28th, 1956” (J.A. 23). Both wit- 
nesses agreed that one event of the second day was the cashing 
of the tax refund check (J.A. 18, 26), early that morning (J.A. 
25). The individual storekeeper who cashed the check for them, 
himself deposited it with the bank in such manner that the check 
bears the bank’s notation of “February 29, 1956.” (Govt. Exh. 1, 
J.A. 2). That date was on a Wednesday. 
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ically refused him. Appellant said he was going to in- 
form to the Department of Public Assistance about Thom- 
asine being arrested for drunkness, and tell both the De- 
partment and Thomasine’s husband “certain things” about 
Thomasine and Broadway. Appellant’s threats persuad- 
ed her. She didn’t realize the check was stolen. In 
addition to the check, copies of marriage license and birth 
certificate, appellant this second day, gave her a little 
eard permitting visits to a woman’s hospital and a Social 
Security card in the name of Mary F. Green (J.A. 17-8). 
Brent saw Thomasine with these things in her hand when 
she and appellant joined him in the car (J.A. 28; cf. 
J.A. 24). 

Brent completed the errand he had been doing when 
appellant had interrupted, by driving to Chapel Oaks, 
Maryland; and, thereafter, drove Thomasine and appel- 
lant to a series of places in unsuccessful efforts to get 
the check cashed. Brent recalled first driving to the Seat 
Pleasant, Maryland, Bank, and, subsequently, to the 
Minnesota Avenue Bank (J.A. 24). Thomasine testified 
she and appellant, together, went into the Seat Pleasant 
Bank (J.A. 15); but she thought this place had been 
visited the prior day. Thereafter (J.A. 24), Brent drove 
them to an address between 48th and 49th Streets on 
Hayes Street, N.E., where appellant said he knew a num- 
bers banker who might cash the check. Appellant went 
in alone; but came out with “Skinny” Johnson and the 
uncashed check (J.A. 16-7). Appellant told Brent to 
drive to “any bank or downtown” (J.A. 24). Brent drove 
downtown. First, appellant and Thomasine, together 
(J.A. 17), went into an appliance store, and then into two 
Banks near 8th and H Streets, N.E. (J.A. 17, 24). Still 
they couldn’t cash the check. Brent became perturbed by 
the prolonged events and examined the photostatic copy 
of the marriage license, the Social Security card, and 
another card. All had Mary Green’s name on them (J.A. 
24). He expressed to the others his view that the best 
approach was to buy some merchandise and pay for it 
with the check. Appellant asked Brent what he needed, 
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and Brent suggested “Rayco” seatcovers for his Cadillac 
from a place on Bladensburg Road (J.A. 17, 25). Upon 
arrival there, appellant remained in the car (J.A. 17) 
while Brent and Thomasine went inside (J.A. 25). It 
was early in the morning (J.A. 25). 

In the course of Thomasine’s testimony regarding these 
events the following occurred (J.A. 17): 


“cc 


. When you say “we” who went in with you? 

A. Fenwick and myself. 

Q. All right. 

A. We left there and went went out on Bladens- 
burg Road to an auto seat company and Fenwick 
didn’t go in with me. The fellow, Brent, went in 
with me and he told one of the dealers or one of 
the salesman that I was his wife, his girlfriend and 
I had got my income tax return and I wanted to cash 
my check to buy him some seat covers. And the 
man said he didn’t have enough money there to cash 
a check like that. So he didn’t cash it. 

MR. McNAMARA: If your honor please, I— 

By MR. CAPUTY: 

Q. All right. You— 

MR. McNAMARA: Just a second. I should have 
risen sooner, but I object to that testimony, your 
Honor. It is hearsay testimony. 

THE COURT: Overruled 

By MR. CAPUTY: 

Q. You didn’t succeed in cashing it at the seat- 
cover place: 

A. No, I didn’t. 

This concluded the questioned episode (Br. p. 38). 
While in the seat cover place Thomasine endorsed the 
back of the check: “Mary F. Green, 621-49th St. N.E., 
Wash. D.C.” (J.A. 2, 14, 25). Because they were unsuc- 
cessful at cashing the check appellant and “Skinny” John- 
son wanted to abandon the check-cashing project. Brent 
wanted the $10 appellant had promised for the use of his 
time and Cadillac. Appellant declined, saying the check 
had not been cashed. “Skinny” Johnson suggested they 
try the Strand Liquor Store. (J.A. 25-6). On the way 
to that store, appellant had Brent drive he and “Skinny” 
Johnson to the place on Hayes Street where “Skinny” 
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Johnson had joined them earlier. As appellant left Brent 
and Thomasine in the Cadillac he gave Thomasine a 
“Ludlow” telephone number and said if there’s “any trou- 
ble with the check” (J.A. 26) to give the people at the 
Strand the number and tell them that her father lived 
there “and they could call the number and [appellant] 
would answer and be my father” (J.A. 18). Brent “fig- 
ured he [appellant] pimped the check off of her [Thoma- 
sine], living with her or something” (J.A. 25). 

Brent went into the Strand Liquor Store with Thoma- 
sine. She explained to the operator of the store, Mr. 
Love (J.A. 20), why she had endorsed but not cashed 
the check at the Rayco seatcover place (J.A. 26). She 
(“a woman”) presented “either a marriage license or a 
birth certificate (J.A. 21). When acceptance of the check 
was indicated, she purchased merchandise which Brent 
carried to the Cadillac (J.A. 26). Mr. Love recorded 
Brent’s automobile license number on the back of the 
check (J.A. 2, 21-3). The cash difference between the 
total price of the merchandise and the face of the check 
was given to Thomasine (J.A. 18, 21, 26). 

Brent and Thomasine picked up appellant and “Skinny” 
Johnson at the Hayes Street address. Thomasine gave 
appellant the money and identification (J.A. 27-8). Ap- 
pellant gave Brent $15; Thomasine most of the mer- 
chandise, and $20; “Skinny” Johnson some money and 
merchandise; and, kept the remainder of the money and 
merchandise himself (J.A. 20, 27). Brent drove Thoma- 
sine to her home and let “Skinny” Johnson out of the 
Cadillac at a bus stop. Brent then drove appellant to 
2ist Street. As appellant was getting out of the Cad- 
illac, Brent noticed appellant tear up the Social Security 
ecard Thomasine had previously used to cash the check. 
Brent inquired “Why,” and appellant finally said, “Well, 
I’m going to tell you . . . the check didn’t belong to that 
girl; it belonged to her dead sister . . . the sisted died and 
the check kept coming, so she needed the money so she 
cashed it, you know.” (J.A. 27-8.) Realizing for the 
first time the nature of the transaction, Brent went to 
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appellant’s sister, who was the payee of the check, Mary 
F.. Green, and told her he would pay her the amount of 
the check if she didn’t make a report of the check. He 
also saw a lawyer, and then told the secret service agents 
of the Treasury Department “the whole story.” (J.A. 
29-30.) 

Joseph A. Verant, a postal inspector, stated appellant 
“made no admissions regarding any check” (J.A. 31). 
Appellant’s motion for mistrial was denied (J.A. 31). 
Upon specific questioning, the witness indicated he had 
not had any conversation with appellant about Govern- 
ment exhibit number one (J.A. 32). At this point de- 
fense counsel made no further objection or request; and, 
did not cross-examine the witness. 

Thomasine Parker testified that during an overnight 
recess of appellant’s trial she had seen appellant, who 
had told her “that he didn’t know me and he didn’t know 
any of us and he said, ‘You don’t have to know me? He 
said, When you go in the court just don’t know me.’” 
(J.A. 19). 

Appellant testified he never saw Thomasine Parker 
until sometime in October, 1956, when he was in jail on 
the present case (R. 79). He had previously known 
James Brent and “Skinny” Johnson (R. 86). At the 
approximate time of this offense, Brent had come to ap- 
pellant and stated he, Brent, had cashed the check (R. 
84-5). Appellant refused Brent’s request that appellant 
intercede for Brent with appellant’s sister, Mary F. 
Green (R. 85). 

Defense counsel was not allowed on direct examina- 
tion to elicit from appellant his criminal record (J.A. 33). 
The prosecutor did elicit this information on cross-ex- 
amination of appellant (J.A. 34). No effort, by way of 
redirect examination of appellant as a witness, was made 
to explain any of his convictions. 

Appellant’s motion, at the close of all the evidence, for 
acquittal was denied (J.A. 36). Prior to charging of the 
jury, appellant requested the jury be instructed that (1) 
the two witnesses, Brent and Thomasine Parker, were 
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accomplices, and (2) that the jury was to find as fact 
whether the complainant, Mary F. Green, was an accom- 
plice. The Court instructed the jury that Thomasine 
Parker was “an accomplice.” It also charged that “As 
to whether any of these other witnesses are accomplices, 
Brent or anyone else who has testified, it is for you to 
determine from the facts and circumstances in this case 
as disclosed by the evidence” (J.A. 38). Accomplice was 
defined (J.A. 38-9): 


“An accomplice is anyone who, knowingly and vol- 
untarily, cooperates with or aids, assists, or encour- 
ages, another in the commission of a crime regardless 
of his degree of participation. No matter how small 
the degree may be, the person who aids another in 
the commission of a crime is an accomplice.” 


The jury was instructed (J.A. 38): 


“T am required by law to state to you that the 
testimony of an accomplice should be received with 
eare and scrutinized with caution. The degree of 
creditibility which should be given such testimony is 
a matter exclusively within the province of the jury 
and you may accept the testimony of an accomplice; 
in fact, the jury has the right to convict a person on 
the sole uncorroborated testimony of the accomplice 
if the jury believes the accomplice.” 


Appellant’s trial counsel noted an exception to the point 
that a verdict could be “based solely upon the uncor- 
roborated testimony of accomplices” (J.A. 39). This ap- 
peal followed imposition of sentence on the jury’s verdict 
of guilty as charged (J.A. 5, 6, 39). 


STATUTES INVOLVED 


18 U.S.C. § 1708 provides in pertinent part: 


Theft or receipt of stolen mail matter generally.— 
Whoever steals, takes, or abstracts, or by fraud or 
deception obtains, or attempts so to obtain, from or 
out of any mail, post office, or station thereof, letter 
box, mail receptacle, or any mail route or other 
authorized depository for mail matter, or from a 








» 
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letter or mail carrier, any letter, postal card, pack- 
. | age, bag, or mail, or abstracts or removes from any 
| such letter, package, bag, or mail, any article or 
i thing contained therein, or secretes, embezzles, or 
> destroys any such letter, postal card, package, bag, 


or mail, or any article or thing contained therein; or 
Whoever steals, takes, or abstracts, or by fraud or 
deception obtains any letter, postal card, package, 
bag, or mail, or any article or thing contained there- 
& in which has been left for collection upon or ad- 
jacent to a collection box or other authorized depos- 
itory of mail matter; or 

Whoever buys, receives, or conceals, or unlawfully 
has in his possession, any letter, postal card, pack- 
on age, bag, or mail, or any article or thing contained 
| therein, which has been so stolen, taken, embezzled, 
| or abstracted, as herein described, knowing the same 
» to have been stolen, taken, embezzled, or abstracted— 
Shall be fined not more than $2,000 or imprisoned 
not more than five years, or both. June 25, 1948, c. 
645, 62 Stat. 779, amended May 24, 1949, c. 139, § 39, 

63 Stat. 95, July 1, 1957, ¢. 535, 66 Stat. 314. 


a 18 U.S.C. § 495 provides: 
Contracts, deeds, and powers of attorney.—Who- 
> ever falsely makes, alters, forges, or counterfeits any 


deed, power of attorney, order, certificate, receipt, 
contract, or other writing, for the purpose of obtain- 
ing or receiving, or of enabling any other person, 
either directly or indirectly, to obtain or receive from 
va the United States or any officers or agents thereof, 
any sum of money; or 
Whoever utters or publishes as true any such false, 
| forged, altered, or counterfeited writing, with intent 
| to defraud the United States, knowing the same to be 
false, altered, forged, or counterfeited; or 
| Whoever transmits to, or presents at any Office, or 
- officer of the United States, any such writing in 
& support of, or in relation to, any account or claim, 
with intent to defraud the United States, knowing the 
same to be false, altered, forged, or counterfeited— 
Shall be fined not more than $1,000 or imprisoned 
not more than ten years, or both. June 25, 1948, c. 
645, 62 Stat. 711. 








18 U.S.C. §2 provides: 


Principals 

(a) Whoever commits an offense against the United , 
States or aids, abets, counsels, commands, induces e 
or Ene its commission, is punishable as a prin- | 
cipa 

(b) Whoever willfully causes an act to be done 
which if directly performed by him or another would 
be an offense against the United States, is punishable ; 
as a principal. As amended Oct. 31, 1951, c. 655, | 
§17b, 65 Stat. 717. ; 

| 


28 U.S.C. § 1651 provides: 


Writs 

(a) The Supreme Court and all courts established 
by Act of Congress may issue all writs necessary or 
appropriate in aid of their respective jurisdictions 4 
and agreeable to the usages and principles of law. 

(b) “An alternative writ or rule nisi may be issued 
by a justice or judge of a court which has jurisdic- 
tion. June 25, 1948, c. 646, 62 Stat. 944, amended 
May 24, 1949, c. 139, § 90, 63 Stat. 102. 


28 U.S.C. § 2241 provides: 


Power to grant writ 

(a) Writs of habeas corpus may be granted by 
the Supreme Court, any justice thereof, the district 
courts and any circuit judge within their respective 
jurisdictions. The order of a circuit judge shall be 
entered in the records of the district court of the 
district wherein the restraint complained of is had. 

(b) The Supreme Court, any justice thereof, and 
any circuit judge may decline to entertain an appli- 
cation for a writ of habeas corpus and may transfer 
the application for hearing and determination to the 
district court having jurisdiction to entertain it. 

'(¢) The writ of habeas corpus shall not extend to 
a prisoner unless— 

(1) He is in eustody under or by color of the 
authority of the United States or is committed 
for trial before some court thereof; or 

(2) He is in custody for an act done or omitted 
in pursuance of an Act of Congress, or an order, 
process, Judgment or decree of a court or judge 
of the United States; or 
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(3) He is in custody in violation of the Con- 
stitution or laws or treaties of the United States; 


or 

(4) He, being a citizen of a foreign state and 
domiciled therein is in custody for an act done 
or omitted under any alleged right, title, au- 
thority, privilege, protection, or exemption claim- 
ed under the commission, order or sanction of 
any foreign state, or under color thereof, the 
validity and effect of which depend upon the law 
of nations; or 

(5) It is necessary to bring him into court to 
testify or for trial. June 25, 1948, c. 646, 62 Stat. 
acr amended May 24, 1949, c. 139, § 112, 63 Stat. 
105. 


SUMMARY OF ARGUMENT 


Factually, there is no variance between the spelling of 
the last name of appellant’s sister in the indictment and 
the proof. The proof did not include a spelling of the 
name. 

Under 18 U.S.C. §2 one who aids and abets may be 
properly indicted in terms of aider and abettor or in 
terms of principal at the option of the pleader. Ap- 
pellant was properly charged as a principal. 

The testimony of the accomplice Parker and the witness 
Brent was freely and voluntarily given. Their status 
was clearly conveyed to the jury. Their testimony was 
harmonious, and both were corroborated by the witness 
Love. Appellant’s own admissions along with ample 
other evidence showed the Government check was stolen 
from “an authorized depository of mail matter” and ap- 
pellant had knowledge of that fact. The evidence. of 
appellant’s guilt was clear, consistent and compelling. 

The record demonstrates the prosecutor had a legiti- 
mate purpose in calling the witness Verant. An answer 
of the witness that appellant had “made no admissions 
regarding any check” did not convey information that 
appellant was concerned with other checks. A require- 
ment by the Court thereafter that the witness specifically 
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answer to the effect the witness had no conversation with 
appellant about this check, phrased the episode as de- 
void of prosecutive substance. The episode inured to 
appellant’s favor. 

The statement by the accomplice-witness Parker of a 
short conversation with a store clerk regarding the ap- 
pellant-accomplice joint enterprise, without timely objec- 
tion, is harmless error if it was not properly admissible 
as activity in the course of the joint enterprise. 

Appellant could not properly impeach himself as a 
witness by giving his own criminal record in anticipation 
of the prosecutor’s cross-examination. He was properly 
left to explain, if he desired, those convictions on re- 
direct examination. The jury saw that appellant desired 
a “clean breast,” so he was not prejudiced. 

The only evidence of record shows the witness Brent 
had no knowledge of facts making it unlawful to offer 
the check for cashing. The Grand Jury had not indicted 
him in the case. The question of whether Brent was an 
accomplice was properly a jury question and not for de- 
cision as a matter of law. 

The Court told the jury the testimony of any accom- 
plice “should be received with care and scrutinized with 
caution.” This was a proper instruction. 

Where the Court next told the jury the question of 
guilt was the jury’s decision, the Court did not usurp 
the jury’s function in stating that persons described by 
the language of the statutes previously read to the jury 
were guilty. 

Separate sentences were properly imposed for the sep- 
arate crimes of forgery and uttering. Those sentences 
were ‘concurrent and the question whether those crimes 
may properly carry cumulative punishment is not reach- 
ed in this case. 

The trial court had jurisdiction to issue to the New 
York State authorities a writ of habeas corpus ad prose- 
quendum for appellant. This was a matter exclusively 
between the two jurisdictions. Appellant was properly 
not consulted in the matter. 
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Appellant was tried some three months after New York 
State gave the trial court custody. This was some five 
months after indictment. The conviction was completed 
within a total of approximately one year from the time 
of the crime. He was not denied a speedy trial. 


ARGUMENT 


L 


The Record Discloses No Variance Between the 
Spelling of the Name “Green” in the Indictment, and 
Correct Spelling of the Name. 


Appellant argues the testimony shows the correct spell- 
ing of complainant’s last name, “Green,” is with a termi- 
nating letter “KE”. He cites no reference to the record. 
The record only discloses that in the trial neither the 
complainant nor any other witness ever spelled the com- 
plainant’s last name. Appellant’s legal argument about 
a fatal variance has no basis in fact (See f.n. 1, p. 2, 
supra). His argument also fails to mention that the 
person whose name he questions before this Court is his 
own acknowledged sister (J.A. 11-2; BR. 85) and, there- 
fore, he patently could suffer no prejudice. 


II. 


Even If an Aider and Abettor, Appellant Was Prop- 
erly Charged As A Principal 


As his second and eleventh points (Br. pp. 29-31, 43) 
Appellant argues that, assuming, arguendo, he aided and 
abetted in these offenses and could properly be charged 
as a principal under the District of Columbia Code, none- 
theless under the United States Code he could properly 
be charged only in language of aider and abettor. He 
relies on a distinction between the words “charged as 
principals” in 22 D.C. Code $105, and the words “pun- 
ishable as a principal” in 18 U.S.C. § 2, as amended Oc- 
tober 31, 1951, c. 655, § 17(b), 65 Stat. 717. Prior to the 
1951 amendment, 18 U.S.C. §2(a) read “is a principal” 
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and subsection (b) read “. . . is also a principal and 
punishable as such.” The purpose of the change was to 
clarify and make certain an intent to punish aiders and 
abettors regardless of the fact they may have been in- 
capable of committing the charged violation, and was 
aimed at criminal statutes limited in terms to officers 
and employees of government and related officers. 
} Swanne Soon Young Pang v. United States, 209 F. 2d 
| 245 (9th Cir. 1954). See 1951 U.S. Code Cong. Service, 
) p. 2578. One who aids and abets may at option of the 
pleader be indicted and prosecuted under the United 
States Code as a principal, and such indictment will be 
supported by evidence that defendant aided and abetted 
in commission of the offense charged. Lambert v. United 
States, 226 F. 2d 602 (5th Cir. 1955), cert. denied 350 
U.S. 988; Swanne Soon Young Pang v. United States, 
supra; Colosacco v. United States, 196 F. 2d 165 (10th 
Cir. 1952); Tarkington v. United States, 194 F. 2d 63 
(4th Cir. 1952). Appellant’s argument is without merit. 
The jury was properly instructed (J.A. 38). 


Til. 


The Verdict is Supported By Creditable Evidence, 
Properly Submitted for the Jury’s Consideration 


Appellant (Br. pts. III and IV, pp. 31-6) alleges the 
verdict is unsupported by creditable evidence. He at- 
tacks the testimony of James Brent and Thomasine 
Parker. He does not argue that even if the testimony 
of these and other witnesses, were believed, still, there 
was insufficient evidence to sustain the verdicts. See 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F. 2d 
229 (1947), cert. dented 331 U.S. 187. 

Appellant says the testimony of Brent and Parker was 
not supported or corroborated by the testimony of any 
other witness—and that “this point must be conceded by 
the Government” (Br. p. 32). We do not so concede. 
The photostatic copy of complainant Green’s marriage 
license was stolen from her (J.A. 13). Appellant was 








15 


shown to have had access to it (J.A. 12). Neither Brent | 
nor Parker had such access. Both Brent and Parker | 
testified this item was furnished by appellant (J.A. 15, | 


24). The witness Love saw the copy of Green’s marriage 


license when deciding to cash the check payable to com- | 


plainant Green (J.A. 21). The testimony of Brent and 
Parker was corroborated by Love. 

Appellant also states that as to him “there was not one 
shred of evidence that independently linked him with the 
crimes charged” (His emphasis, Br. p. 33). Appellant’s 
association with his sister made it likely that he furnished 
the identifying documents as testified by Brent and Park- 
er. Although Brent and Parker did the physical act of 
cashing the check, appellant’s involvement is crystalized in 
his statement afterwards to Brent that “the check didn’t 
belong to that girl (Thomasine Parker); it belonged to 
her dead sister” (emphasis added) (J.A. 27). Appellant’s 
guilt was clearly shown. 

Appellant argues the testimony of Brent and Parker 
“was unsubstantiated and unbelievable” (Br. p. 32). 
Their testimony was clearly “substantial” in that they 
testified appellant initiated the scheme to forge and utter 
the check, used Parker’s friend Broadway for an intro- 
duction and as a means of inducing Parker by threats to 
participate, furnished the identifying documents, went 
with Parker on some six unsuccessful efforts to cash the 
check, stood ready to aid by telephone Parker and Brent 
on the occasion when the check was cashed; and gave 
testimony indicating appellant’s guilty knowledge that 
the check was that of a “sister” and could not rightfully 
be cashed by any of them. 

The testimony of Brent and Parker was not “unbe- 
lievable.” Each testified in detail. The only discrep- 
ancy * in their testimony was whether or not the Seat 





3 Appellant suggests the testimony about visiting this and other 
banks must be false because banks are closed on Saturdays, and 
Brent and Parker testified in such way as to indicate these events 
occurred on a saturday. The testimony indicates the day of these 
events was not a saturday nor holiday. See f.n. 2, p. 3, supra. 
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Pleasant, Maryland, Bank was visited on the day Brent 
was involved (the second day)—as Brent testified—or 
whether Parker was correct in stating that Bank was 
visited the prior day when Brent was not in accompani- 
ment. Brent testified that, on his own errand, he first 
drove the others to Chapel Oaks, Maryland. He recalled 
the subsequent succession of events. The jury probably 
believed Brent’s testimony the more accurate. In any 
event, this one discrepancy serves only to stamp the 
testimony of Brent and Parker as truthful. Appellant, 
himself, finds no other discrepancy in the testimony of 
the two witnesses (cf. Br. pp. 32-3). 

Appellant “urges that Thomasine Parker and James 
Brent were testifying under duress or fear of what pun- 
ishment they might receive if they did not cooperate” 
(Br. p. 34). The record shows Parker “wish[ed] to tes- 
tify in the trial” (J.A. 13). The record shows Brent vol- 
untarily disclosed “the whole story” (J.A. 30). The fact 
that Parker was awaiting sentence in this same case, does 
not indicate her testimony was other than freely and vol- 
untarily given. Brent had been absolved of blame by the 
Grand Jury which considered this case (J.A. 30). In any 
event, the status of both witnesses was clearly conveyed 
to the jury (J.A. 19-20; 29-30). 

The testimony of an accomplice is admissible. Borwm 
v. United States, 61 App. D.C. 4, 56 F. 2d 301, 304 (1932), 
cert. dented, sub nom. Logan v. United States, 285 US. 
505. Such testimony is properly submitted to the jury 
for whatever weight may be given it. Kuhn v. United 
States, 24 F. 2d 910, rev. in part 26 F. 2d 463, cert. de- 
nied, sub nom. Lee v. United States, 278 U.S. 605. Un- 
corroborated accomplice testimony is sufficient to, sustain 
a_verdict. Bishop v. United States, 100 U.S. App. D.C. 
—, 243 F. 2d 32 (1957); Haakinson v. United States, 238 
FE. 2d'775 (8th Cir. 1956); United States v. Migliorino, 
238 F. 2d 7, 10 (3rd Cir. 1956) ; Polzafico v. United States, 
237 F. 2d 97, 115 (6th Cir. 1956); McClanahan v. United 
States, 230 F. 2d 919, 922 (5th Cir. 1956), cert. denied 
352 U.S. 824; Johns v. United States, 227 F. 2d 374, 375 
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(10th Cir. 1955). The testimony of Brent and Parker 
was properly to be considered by the jury and affords 
support for the jury’s verdict. 

As the fourteenth point in his brief, appellant par- 
ticularizes an argument on count one of the indictment 
that there “was no substantial evidence that the check 
had been stolen or that it had been taken from an au- 
thorized depository of mail matter” (Br. p. 45). We as- 
sume he also intends to raise the point that no substan- 
tial evidence showed appellant had knowledge of theft 
from such depository when he had possession of the check. 
Neither argument is valid. 

The witness O’Sullivan testified the exhibit check “was 
mailed” to the complainant at 611 49th Street, N.E. (J.A. 
10). Mary F. Green, the complainant, testified she never 
received that check (J.A. 11). She also testified her mail 
at 611 49th Street, N.E., was received in a “mail box,” 
which was one of several mail boxes on a post at the 
porch of the house, some ten steps up from the street 
(J.A. 11-2). A mail box is one of the places designated 
by the Postmaster General as “an authorized depository 


of mail matter.” United States v. Sehon Chinn, 85 F. . 


Supp. 558 (D.C. W.Va. 1949). Any Court may judicially 
notice this designation. Rosen v. United States, 245 US. 
467, 38 S. Ct. 148, 62 L. Ed. 406 (1917). 

During the period immediately following the check 
being cashed, appellant told Brent (J.A. 27-8): 


“... the check didn’t belong to that girl; it belonged 
to her dead svster. 


* & e S 

“ . . ‘Well, the sister died and the check kept com- 

img, so she needed the money so she cashed it, you 

know.’” (Emphasis supplied) 
The jury could properly find that the exhibit check had 
been placed into the mails; transported to and placed 
inside the mail box of appellant’s sister, the complainant; 
taken from that mail box without complainant’s knowl- 
edge or consent; and, that appellant knew of the theft 
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from the mail box when he had the check. A mail box is 
“an authorized depository of mail matter” as a matter 
of law. The Court told the jury it must find appellant’s 
knowledge of theft from an “authorized depository for 
mail matter” (R. 112). The jury’s verdict is amply sup- 
ported by evidence. 


IV. 


The Testimony of Postal Inspector Verant Was Not 
Grounds for Mistrial 


Appellant’s fifth point is an allegation of bad faith 
on the part of the prosecutor in calling Joseph A. Verant, 
a postal inspector, as a witness. He says “It was ap- 
parent immediately that the sole purpose of this witness 
was to place before the jury the fact that the appellant 
was implicated in other crimes and offenses not charged 
in the indictment” (Br. p. 36). Bad faith is not ap- 
parent, nor even shown at all. 

A reading of the pertinent portion of the record (J.A. 
30-2) discloses the prosecutor questioned Verant in pur- 
suit of testimony that appellant had made an admission; 
but that the witness assumed the role of lawyer in screen- 
ing his own testimony, and was misinformed as to the 
law. This is shown in the following (J.A. 30): 


“Q. Did you question him concerning that [ob- 
viously referring to the exhibit Government check]? 

“A. Not specifically. 

“Q. Did anyone question him in your presence? 

“A. Not specifically. 

“Q. Well, can you tell us whether he made any 
statement of any kind concerning that? 

“A. He made no admissions regarding any check.” 


The testimony sought from the witness apparently was 
that he had heard someone else question appellant about 
a group of government checks, and the exhibit check 
was one of a group, but the witness had not heard appel- 
lant questioned about the exhibit check as a separate 
entity. It appears the witness thought he could not prop- 
erly relate any of the matters he had heard because the 
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exhibit check was but one of the group of checks. The 
prosecutor either had not been informed there was a 
group of checks, or differed with the witness on the legal 
point. The answer of the witness that appellant had 
made “no admissions” demonstrates either lack of appre- 
ciation by the witness of the term “admissions” or the 
witness’ determination to maintain his view of the legal 
point and, in effect, give no testimony. In any event, 
bad faith on the part of the prosecutor is not shown. 

Regardless of good or bad faith on the part of the 
prosecutor, the episode did not justify a mistrial. The wit- 
ness did not answer that appellant had made “no admis- 
sions regarding any of the checks.” The witness had 
indicated he was reluctant to testify. His answer, “no 
admissions regarding any check,” is simply a negative 
expression with emphatic emphasis. The jury was not 
informed that any check other than the exhibit check, 
or even the exhibit check, was present when the witness 
heard appellant questioned. There is no suggestion that 
appellant was involved with other checks or even ques- 
tioned about other checks. The request for a mistrial 
was properly denied. There was nothing to be stricken 
and no motion to strike was made. 

After the bench conference about mistrial, the Court 
directed the witness to answer affirmatively or negatively 
the question “if you had conversation” (J.A. 31). The 
answer was negative (J.A. 32). The Court embedded 
the whole episode by repeating “You didn’t have any con- 
versation with him about this check.” This labeled and 
ended the matter as being devoid of substance. Appellant 
made no objections or motions. 


The episode was of no damage to appellant. Rather, S 
it tended to aid him in that the jury could legitimately © | 
infer that appellant had maintained his innocence at an- | 
interrogation by someone other than the witness; that ~ | 


the witness, an official who investigated this case, wanted 


no part in the prosecution of it; and, perhaps, further © 
infer this investigating official believed appellant inno- 


cent. Appellant’s argument for mistrial is without merit. 
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V. 


Alleged Hearsay Testimony By The Witness Parker 
Was Neither Error Nor Prejudicial 


In the course of her testimony as to the events at the 
Rayco seatcover place, and without guidance of any lead- 
ing questions by the prosecutor, Thomasine Parker re- 
lated the substance of a conversation with the salesman, 
and the salesman’s reply. Admittedly late with his ob- 
jection, defense counsel objected to this as hearsay. The 
Court “overruled” his objection. No motion to strike was 
made. The prosecutor passed the subject by eliciting the 
information that the check had not been cashed at that 
place (J.A. 17). 

Appellant argues this hearsay violated appellant’s right 
of cross-examination inasmuch as the Rayco seatcover 
salesman was not called as a witness. We submit this 
testimony concerned the accomplishment of an illegal pur- 
pose in which both appellant and Parker were jointly 
ussociated, and was properly received in evidence. Lad- 
rey v. United States, 81 U.S. App. D.C. 127, 155 F. 2d 
417 (1946), cert. denied 329 U.S. 723. Appellant alleges 
no prejudice. If error, it was harmless and is to be dis- 
regarded on authority of Federal Rules of Criminal Pro- 
cedure 52(a). Borum v. United States, supra, 56 F. 2d 
at 303-4. 

VL 
There Was No Error and No Prejudice In Refusal 
To Allow Appellant To Anticipate He, As His Own 
Witness, Would Be Impreached With His Own Crimi- 
nal Record By The Prosecutor 


When appellant was on the stand as his own witness, 
his counsel inquired of him as to his prior convictions. 
The prosecutor objected that this was impeachment of 
one’s own witness. Defense counsel offered two justifi- 
cations: (1) to explain why appellant was then in jail 
rather than on sond; and, to anticipate the prosecutor’s 
impeachment of appellant. The Court held with the 
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prosecutor. (J.A. 33-4). Appellant argues it was proper 
for him to anticipate the prosecutor’s impeachment, and 
refusal of same was prejudicial (Br. p. 38-9). Neither 
argument is valid. Even when a party to the litigation 
is himself a witness, one cannot impeach his own wit- 
ness. Alamo v. Del Rosario, 69 App. D.C. 47, 98 F. 2d 
328 (1938). Instead of anticipating the prosecutor, ap- 
pellant’s proper and more complete remedy was to ex- 
tenuate his guilt or assert his innocence of the previous 
convictions on re-direct examination following cross-ex- 
amination by the prosecutor. United States v. Boyer, 
80 U.S. App. D.C. 202, 150 F. 2d 595 (1945). The ruling 
of the trial judge conformed with the law. In any event, 
the jury heard appellant’s attempt to disclose his crim- 
inal record and saw that he was stopped from doing so 
by intervention of the prosecutor. Therefore, if error, 
there was no prejudice, and the matter is foreclosed now 
as harmless error. Rule 52(a) Federal Rules of Criminal 
Procedure. 


VIL. 


The Trial Court Properly Refused To Label The 
Witness Brent An Accomplice As A Matter of Law 


Appellant requested the jury be instructed that Thoma- 
sine Parker and James Brent were accomplices as a mat- 
ter of law, and that the jury could determine as fact 
the complainant, Mary F. Green, was an accomplice (J.A. 
35). He requested the jury be further told that the 
testimony of accomplices be received “with great care 
and caution” (J.A. 35). The Court refused the request 
as to the witness Brent, saying to do so would be “to 
say that I haven’t believed his [Brent’s] testimony” (J.A. 
36). It granted the request as to Thomasine Parker 
(J.A. 38). The Court further instructed the jury: “As 
to whether any of these other witnesses are accomplices, 
Brent or anyone else who has testified, it is for you to 
determine from the facts and circumstances in this case 
as disclosed by the evidence” (J.A. 38). The Court de- 
fined an accomplice as “anyone who knowingly and vol- 
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untarily cooperates with or aids, assists, advises, or en- 
courages, another in the commission of a crime regardless 
of his degree of participation. No matter how small the 
degree may be, a person who aids another in the com- 
mission of a crime is an accomplice” (J.A. 38-9). 

Appellant complains as to the witness Brent because 
the Court’s instruction did not as a matter of law label 
Brent as an accomplice. He says “The test to be applied 
in determining whether James Brent was an accomplice 
was not his guilt of the crime, which, after all, only a 
jury could decide, but whether he (Brent) would have 
been ‘indicted for the offense charged or even another 
collateral offense (Emphasis supplied, in part, in lieu of 
original emphasis from Br. p. 40). His argument fails 
to embrace the word “properly.” He is suggesting as a 
test something which a Grand Jury could do as a matter 
of power by disregarding all law, rights, and its sworn 
duty. Such a standard would be no test. 

The testimony was clear that the witness Brent did not 
have the requisite mental element to be guilty of any 
crime. He thought the check belorged to Thomasine 
Parker (“her marriage license”—J.A. 25), and that Parker 
was Green—the person named on the check—and “figured 
he (appellant) pimped the check off of her (Parker), 
living with her or something” (J.A. 25; cf. J.A. 23-30). 
As soon as he was told by appellant the check did not 
belong to the female who had cashed the check (J.A. 27), 
Brent went to the Treasury Department and to the com- 
plainant Green (J.A. 29-30). There was no evidence that 
Brent did have a criminal state of mind. The Grand 
Jury had not indicted Brent (J.A. 30). 

Clearly, the Grand Jury could not properly have in- 
dicted Brent on the charges in the instant case, nor any 
charge collateral thereto. The trial court complied with 
the law as now asserted by appellant, when same is con- 
strued properly. Having been ignored by the Grand Jury, 
Brent was presumed innocent. United States v. Hannon, 
105 F.2d 390 (3rd Cireuit 1939), cert. denied 308 U.S. 594. 
Labeling of Brent as a matter of law as an accomplice, 
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as suggested by appellant, would have improperly dam- 
aged the prosecution by unjustifiably branding Brent as 
an untruthful witness in the eyes of the trial judge by 
that judge’s own instructions. The Court followed the 
“general rule” in submitting the issue to the jury. Egan 
v. United States, 52 App.D.C. 384, 392, 287 Fed. 958 
(1923). This was proper in the instant case. 


VIII. 


The Jury Was Properly Instructed On The Weight 
and Credit of Accomplire Testimony 


Appellant concedes that the trial court did instruct the 
jury with respect to accomplice testimony. He also con- 
cedes the instruction as given was understandable to a 
trained legal mind, but says the “minds of jurors could 
not and cannot fathom the significance of such phrase- 
ology; and it becomes the duty of the trial judge to 
propound the basis of the rule in more fundamental 
terms” (Br. p. 41). The instruction was “that the testi- 
mony of an accomplice should be received with care and 
scrutinized with caution” (J.A. 38). The position of the 
Supreme Court is that although such an instruction is 
“better practice” failure to give same, even though an 
inappropriate request had been made for it, is not re- 
versible error. Caminetti v. United States, 242 U.S. 470, 
495, 61 L.Ed. 442, 37 S.Ct. 192 (1917). This Court takes 
a similar position. Borum v. United States, supra. Al- 
most precisely the same language as put to the jury in 
the instant case has at least thrice been approved by this 
Court. Bishop v. United States, supra; McQuaid v. 
United States, 91 U.S.App.D.C.229, 198 F.2d 987 (1952) ; 
Egan v. United States, 52 App.D.C. 384, 287 Fed 958 
(1923). The case of Johns v. United States, 227 F.2d 374, 
375 (10th Cir. 1955), appellant’s authority in support of 
changing the law (Br. p. 42), requires nothing more. The 
instruction here was proper. 

As his twelfth point appellant says that when the court 
properly told the jury it could find guilt on uncorrobo- 
rated accomplice testimony it was error not to have “then 
and there” given the care and caution instruction. As 
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we understand him, a coupling of the two features is his 
thesis. The trial court gave the care and caution feature 
first and immediately thereafter gave the “uncorrobo- 
rated” feature. Both are contained in some six printed 
lines of the joint appendix (J.A. 38). We fail to dis- 
cern merit in appellant’s argument Both features were 
accurately conveyed to the jury in successive and close 
sequence. The jury is presumed to have followed all the 
instructions. Pennsylvania Co. v. Roy, 102 U.S. (12 Otto) 
451, 459, 26 L.Ed. 141 (1880). 


IX. 


It Was Proper In Instructing The Jury To Termi- 
nate Verbatim Accounts of the Statutes Involved 
With A Statement That Persons Described In Those 
Statutes Were Guilty Of the Offenses 


As a part of his tenth point (Br. p. 42), Appellant 
concedes it was proper for the trial court to read to the 
jery the statutes upon which this indictment was based. 
He says it was improper to terminate the reading of each 
such statute with a statement to the effect that such per- 
son as described in the statute previously read was 
“onilty” of violating the statute (J.A. 36-7). He says 
“onilt” is found separate and apart from the statutes, 
and that such terminating statements by the trial judge 
had the effect of prejudging the case or confusing the 
jory. Appellant made no complaint in the trial and 
cannot now complain. Rule 30, Federal Rules of Criminal 
Procedure. However, the court immediately told the jury 
(R. 118-9): 

“Now it is the law that an individual may he guilty, 
and the Court is not suggesting to you what your 


verdict should be but I am simply saying that the 
evidence may be such that a defendant may be found 


guilty...” 
This is sufficient answer to appellant’s argument. 
In any event, this jury had previously been told of the 


presumption of innocence and of the burden on the prose- 
eution to establish guilt beyond a reasonable doubt (R. 





ih 
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114). The reading of the statutes in the manner com- 
plained of by appellant amounted to nothing more than 
instructing the jury that upon finding beyond a reason- 
able doubt each and every element contained in the statute 
it was their duty to return a verdict of guilty. The 
Government is entitled to such an instruction. There was 
no error. 


X. 
The Sentences Are Not Illegal 


Appellant argues (Br. p. 44) that the imposition of 
separate sentences on count two charging forgery, and 
count three charging uttering of the same instrument, 
both charges being premised on Section 495, Title 18, 
United States Code, were illegal as double punishment 
for the same crime. The question cannot be reached in 
the instant case because the sentence on the third count 
is concurrent with the sentence imposed on the second 
count (J.A. 6). Htrabayashi v. United States, 320 US. 
81, 85, 63 S. Ct. 1375, 87 L Ed. 1774 (1943). In any 
event, under this section of the United States Code, 
double punishment is proper. Conley v. Cox, 138 F. 2d 
786 (8th Cir. 1943); Deliz v. Rexroad, 18 F. Supp. 863 
(D.C. Penn., 1937) (both involving 18 U.S.C. §73, the 
predecessor statute); cf. United States ex rel Stmkoff v. 
Mulligan, 67 F. 2d 321 (2d Cir. 1933). Appellant relies 
upon one case, Frisby v. United States, 38 App. D.C. 22, 
27 (1912), for the proposition that under Section 1401, 
Title 22 of the District of Columbia Code forgery and 
uttering was stated to be “one offense.” Because these 
are separate and distinct statutes, his argument is not 
pertinent to the instant case. In any event, Frisby has 
been overruled by Read v. United States, 55 App. D.C. 
43, 45, 299 Fed. 918 (1924). The sentences are legal. 


XL 


Appellant was Properly Brought Before The District 
Court for Trial 


Appellant questions the manner in which he was brought 
before the trial court for trial (Supp. Br. p. 7-8). The 











26 


Courts have uniformly held that jurisdiction to try an 
accused is not impaired by the fact that an accused is 
brought before the court improperly, and that no inquiry 
will be made into the manner in which an accused is 
brought before the court. Pettibone v. Nichols, 203 US. 
192, 27 S. Ct. 111, 51 L. Ed. 148 (1906); Green v. United 
States, 88 U.S. App. D.C. 249, 188 F. 2d 48, 49 (1951); 
Gilars v. United States, 87 U. S. App. D.C. 16, 182 F. 2d 
962, 972 (1950); Sheehan v. Huff, 78 U. S. App. D.C. 391, 
142 F, 2d 81 (1944); Yodock v. United States, 196 F. 2d 
1018 (3rd Cir. 1952); Chandler v. United States, 171 F. 2d 
921 (1st Cir. 1948), cert. denied 69 S. Ct. 640. 

In any event, Appellant was brought from the State of 
New York and before the trial court here lawfully. His 
appearance was caused on authority of a writ of habeas 
corpus ad prosequendum‘* (Record, Appeal No. 13,951). 
Appellant relies on the clause “within their respective 
jurisdictions,” appearing in subsection (a) of 28 U.S.C. 
§2241, and argues, “the United States District Court [for 
the District of Columbia] did not kave jurisdiction to 
issue ‘the writ .. .” (Supp. Br. p. 7). In his argument, 
he ignores subsection (c)(5) of the same statute: “The 
writ of habeas corpus shall not extend to a prisoner un- 
less .. . It is necessary to bring him into court ... for 
trial.” He tenaciously argues the jurisdiction of the trial 
court is limited by 28 U.S.C. §2241 to the District of 
Columbia, and is not extended by the so-called “all writs 
statute, 28 U.S.C. §1651. He relies on Ahrens v. Clark, 
335 U.S. 188, 68 S. Ct. 1443, 92 L.Ed. 1898 (1948), and 
other decisions of similar purport. Appellant’s argument 
is misconceived. 

In United States v. Hayman, 342 U.S. 205, 220, 72 S. Ct. 
263, 96 L. Ed. 232 (1952), the Supreme Court studied the 
impact of Ahrens v. Clark, supra, on the power of fed- 





*The allegations in the Government’s petition for issuance 
of the writ (Record, Appeal No. 13,951) justified issuance of the 
writ. See Gilmore v. United States, 129 F. 2d 199, 202 (10th Cir. 
1942), cert. denied 317 U.S. 631; Neufield v. United States, 73 US. 
App. D.C. 174, 184, 118 F. 2d 375, 385 (1941). 
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eral courts to implement 28 U.S.C. $2255 by bringing 
prisoners from other federal jurisdictions for purposes 
of a post-sentence hearing in the sentencing jurisdiction. 
The Court of Appeals deciding Hayman had held there 
was no such power of implementation. The Supreme 
Court held (342 U.S. at 221): 
“The District Court is not impotent to accomplish 
this purpose, at least as long as it may invoke the 
statutory authority of federal courts to issue ‘all 
writs necessary or appropriate in aid of their re- 
spective jurisdictions and agreeable to the usages 
and principles of law’ . . . the exercise of its juris- 
diction under Section 2255 . . . finds ample precedent 
in the common law.” 
In a footnote following the above quotation from Hayman, 
the Supreme Court quoted and cited Ex parte Bollman, 
8 U.S. (4 Cranch) 75, 97-98, 2 L. Ed. 554 (1807) showing 
that a writ of habeas corpus ad prosequendum was an 
auxiliary writ agreeable to the usages and principles of 
the common law. The trial court had jurisdiction to 
issue the writ. Anglin v. United States, 99 U.S. App. 
D.C. 400, 240 F. 2d 639 (1957); Gilmore v. United States, 
129 F. 2d 199 (10th Cir. 1942), cert. denied 317 U.S. 631; 
McCarty v. United States District Court, 19 F. 2d 462 
(8th Cir. 1927). 

Appellant was being held by a state jurisdiction, New 
York, when the writ issued by the federal trial court. 
Honoring of the trial court’s writ by the State of New 
York was a matter of “reciprocal comity” existing be- 
tween the state and federal governments. Ponzi v. Fes- 
senden, 258 U.S. 254, 259, 42 S. Ct. 309, 66 L. Ed. 607, 
22 A.L.R. 879 (1922). The propriety of the release by 
the State of New York of exclusive custody over appel- 
lant is not open to question by him. The interested 
sovereigns may arrange the order of trial and punish- 
ment according to their own convenience. Appellant’s 
consent or a hearing, ete., were not required. Ponzi v. 
Fessenden, supra; United States ex rel Moses v. Kipp, 
232 F. 2d 147, 149-50 (7th Cir. 1956); Zahn v. Kipp, 218 
F. 2d 898, 899 (7th Cir. 1955) ; Mitchell v. Boen, 194 F. 2d 
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405, 407 (10th Cir. 1952); Kirk v. Squier, 150 F. 2d 3 
(9th Cir. 1945); cert. denied 326 U.S. 775; Vanover v. 
Cox, 136 F. 2d 442 (8th Cir. 1943) ; Lunsford v. Hudspeth, 
126 F.2d 653, 655-6 (10th Cir. 1942); Wall v. Hudspeth, 
108 F. 2d. 1940 (10th Cir. 1940); United States ex rel 
Demarois v. Farrell, 87 F. 2d 957, 962 (Sth Cir. 1937); 
Yodock v. United States, 101 F. Supp. 480 (D.C. Pa., 
1951), aff'd. 196 F. 2d 1018; United States v. Schurman, 
84 F. Supp. 411 (D.C. N.Y. 1949); Howell v. Hiatt, 55 F. 
Supp. 142 (D.C. Pa. 1944); In re Wright, 51 F. Supp. 639 
(D.C. Calif. 194 ). Cf. United States ex. rel. Buchalter 
v. Warden, 141 F. 2d 259 (2d Cir. 1944), cert. denied 321 
U.S. 780. When brought before the trial court, as an 
incident to his trial in this jurisdiction, appellant was 
afforded due process of law, including counsel, a copy of 
the indictment, ete. Appellant was properly brought to 
trial. 


XI. 
- Appellant Was Not Denied A Speedy Trial 


Appellant was charged by an indictment, filed August 
20, 1956, with offenses allegedly occurring the previous 
February 23rd. He was arraigned on October 12, tried 
for these offenses on January 24, 1957; and, sentenced on 
March 12, 1957. He alleges he was denied a speedy trial 
(Supp. Br. pp 8-9). The right to a speedy trial arises 
after a formal complaint is lodged against the defendant 
in a criminal case. Iva Ikuko Toguri D’ Aquino v. United 
States, 192 F. 2d 338, 350 (9th Cir. 1951), reh. 203 F. 2d 
390, cert. denied 343 U.S. 935, 343 U.S. 958, 345 U.S. 931. 
Some five months expired between indictment of appel- 
lant and his trial. During that five-month interval his 
release by the State of New York, return to this juris- 
diction, arraignment, and appointment of counsel for him 
consumed some two months. Three months is the perti- 
nent time lapse. Appellant did not object to the delay ® 


5 Appellant alleges that one of two points raised in his Dis- 
trict Court “Motion to Vacate, Set Aside Indictments” was the 
“allegation” that he had been denied a speedy trial to which he 
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in the trial court and cannot complain here. Chem v. 
United States, 228 F. 2d 151 (4th Cir. 1955); Pretch v. 
United States, 110 F. 2d 817 (10th Cir. 1940). In any 
event, the right to a speedy trial is not violated if the 
defendant is tried as soon as compatible with orderly 
legal procedure and the orderly conduct of court business. 
Chin v. United States, supra; United States ex. rel. 
Hanson v. Ragen, 166 F. 2d 608, 610 (7th Cir. 1943), cert. 
denied 334 U.S. 849 (1948) ; Shepard v. United States, 163 
F. 2d 974 (8th Cir. 1947). Appellant has not included in 
the appellate record the District Court Assignment Com- 
missioner’s record of the dates on which this case was 
scheduled for trial and the recorded reasons the case did 
not actually go to trial on such scheduled dates. Ii is 
apparent that during the pertinent time interval, dis- 
position was made of appellant’s District Court Motion 
to Vacate, Set Aside Indictments. From the mere three- 
month lapse of time this Court can presume the case was 
tried as soon as compatible with orderly legal procedure 
and orderly conduct of court business. 
Appellant argues (Supp. Br. pp. 8-9): 


Appellant was entitled to be arraigned and tried at 
the time he was arrested. The fact that he was held 
for five days, interrogated, and then turned over to 
the New York authorities for other purposes was a 
denial of appellant’s right to be promptly arraigned 
and, hence, to a speedy trial. 


As a basis in the record for this argument appellant is 
relying on his “Reply Memorandum in Support of Appeal, 
ete.” filed January 18, 1957, and his “Motion for Modifi- 
cation of Opinion and Judgment,” filed May 29, 1957, both 
in this Court of Appeals in Miscellaneous Action No. 748, 


was entitled under Amendment VI of the Constitution of the 
United States” (Supp. Br. p. 2). We have examined this Motion 
with some care and, although we find numerous allegations, we 
fail to find any allegation which might raise the speedy trial issue. 
We argue upon the premise that the factual allegation in appel- 
lant’s brief is an error. We do not find this issue raised any- 
where prior to or during the trial. 
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wherein he sought to appeal in forma pauperis the District 
Court’s denial of his “Motion to Vacate, Set Aside Indict- 
ments.” He relies on the allegation in this Court that he 
was “arrested” by the Metropolitan Police on May 15, 
1956; questioned; lead to believe no charges would be 
filed on the instant offenses; and, with his consent, was 
given into the custody of the New York State authorities 
(Supp. Br. p. 2-3). None of these allegations were made 
in the District Court or called to the attention of the 
District Court. They are not properly to be considered 
by this Court. 

In ‘any event, the facts alleged svpport no meritorious 
legal’ conclusion. Questioning of a suspect without ar- 
raignment, formal charges, etc. does not, per se, aside 
from the admissibility of confessions, give a defendant 
legal cause to complain in a criminal case. Stem v. New 
York, 346 U.S. 156, 194, 73 S. Ct. 1077, 97 L. Ed. 1522 
(1953); Burns v. Wilson, 346 U.S. 137, 73 S. Ct. 1045, 97 
L. Ed. 1508 (1953). Questioning of appellant in May, 
1956, some four months prior to the instant indictment, 
has no legal relevancy to the speedy trial issue. In Iva 
Ikuko Toguri D’ Aquino v. United States, supra, the war- 
time Japanese propaganda broadcaster was under arrest 
and internment for one year, 1945-6, and released; but, 
subsequently again arrested and indicted in 1948 for events 
occurring in the years between 1943 and 1945 (192 F. 2d 
at pp. 348-9). She relied upon the earlier, 1945-6, arrest 
and internment for an argument that her trial was de- 
layed some three years. The Second Circuit Court of 
Appeals held (203 F. 2d. p. 391): 


“... Whatever may be the situation where detention 
so immediately precedes the attempted prosecution 
as fairly to be deemed a part thereof, here, the de- 
tention had long since terminated . . . it was clearly 
no part of the prosecution here under way. 

| We think the detention by the military authorities 
which so long preceded the initiation of the present 
prosecution is simply not relevant to the question of 
a speedy trial. 

he petition for rehearing is denied.” 


\ 
a 


>. ea 


4 
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Appellant would have us believe the authorities knew all 
about the instant case when they had custody of him in 
May, 1956, (Supp. Br. p. 3). This is not supported by 
fact; appellant made no attempt to make such a record 
in the District Court. Even in this Court he does not 
argue any policy justification for legally binding the 
Government to prosecute as of the moment sufficient 
knowledge is possessed. Such is not the law. (This Brief, 
Argument No. 11). The would-be fact of the questioning 
of Appellant in May is of no merit here. 

Appellant suffered no prejudice from the passage of 
time. He does not argue prejudice. He factually states 
he attempted to locate “Skinny” Johnson and Alfred 
Broadway for use as witnesses and that “The denial of 
a speedy trial denied him their testimony” (Supp. Br. p. 
4-5). The record does not reveal that any subpoenas were 
ever issued for either of these witnesses. There is no 
showing that attempted service on them would have 
failed. He is unable to show, with the degree of par- 
ticularity necessary, any prejudice from the passage of 
time. Reddington v. United States, 228 F. 2d 178 (list 
Cir. 1956), cert. denied 100 L. Ed. 412; United States v. 
Holmes, 168 F. 2d 888, 891 (3rd Cir. 1948). His allega- 
tions are no more than these witnesses didn’t testify. In 
the trial, on cross-examination, the witness Parker told 
defense counsel her thought that “Skinny” Johnson lived 
“on Hayes Street” (R. 43). As to Alfred Broadway, 
Parker simply said that “in April or May” the person 
Broadway was “in Atlantic City or New Jersey or some- 
where” (R. 43). Parker did not profess to know that 
either of the would-be witnesses would have been avail- 
able if the trial had been held at an earlier date; nor 
that either of these two was not available for subpoena at 
the time of the actual trial. The record does show both 
would-be witnesses were so much implicated with appellant 
in the crimes charged that it may be inferred neither 
would desire ever to discuss those events publicly and 
under oath. If this inference is wrong appellant can re- 
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quest a new trial. There is no showing of prejudice nor 
denial of a speedy trial. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- | 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 





LEWIS CARROLL, 
VICTOR W. CAPUTY, 
CARL W. BELCHER, 
Assistant United States 
Attorneys. 
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STATEMENT OF QUESTIONS. PRESENTED 


I. 


Whether a fatal variance occurs when the allegations set forth in each 


count of the indictment charge the appellant, the defendant, below, with the 


unlawful possession, forging, and uttering of a check payable to “Mary F. 
Green” and the proof or testimony at the time of the trial is all to the effect 


that the party involved was not “Mary F. Green,” but was one Mary F..G-r-e-e-n-e? 


II. 

Whether, under the law controlling in the instant case, the variance be- 
tween the allegations set forth in the indictment and the proof adduced at the time 
of trial is fatal,where the appellee has failed to establish that the appellant un- 
lawfully had possession of a check which had been stolen from an authorized 
depository of the mails of the United States or that the appellant forged the check 


or that the appellant uttered the check? 


IIl, 
Whether, as a matter of law, there was sufficient evidence to have 
enabled reasonable men to conclude that the accused (appellant herein) was 


guilty beyond a reasonable doubt of the crimes charged in the indictment ? 


IV. 

Whether it was error for the trial court to have permitted the jury to 
consider the testimony of Thomasine Parker and Sarre Brent, where it was 
shown that these witnesses were testifying under duress or fear of possible 
harsh treatment by government authorities or where such an inference could 
fairly be drawn from the testimony of the said witnesses themselves when the 


testimony of these witnesses was conflicting and otherwise unbelie.vable ? 








V. 

Whether the trial court should have granted appellant's motion for a 
mistrial, where appellee, through the prosecuting attorney, called a witness 
for the sole and exclusive purpose of prejudicing and biasing appellant in the 
eyes of the jury by directing questions to this witness contrived to convey to 
the jury the fact that appellant was under investigation for crimes and offenses 
not charged in the indictment, and whether, under these circumstances, it 
was prejudicial error for the trial court to compound the harm done, after 
ruling on appellant’s motion for a mistrial, by propounding additional questions 
to this witness which necessarily further prejudiced the appellant in this re- 


spect in the eyes of the jury? 


vi, 
Whether it was prejudicial error for the trial court to refuse to 
exclude hearsay testimony between an accomplice and a third party out of 
the presence and hearing of the appellant over seasonable objection by the 


trial counsel for the appellant? 


VIL. 
Whether it was prejudicial error for the trial court to refuse to allow 
the appellant to disclose his criminal record during direct examination by his 
court-appointed attorney, where the purpose of such a disclosure was to 


demonstrate to the jury his desire to inform it on all pertinent matters and, 


\further, to enable the appellant to anticipate and meet the presentation of this 


record by the prosecuting attorney on cross-examination ? 


Vit. 

Whether the trial court erred in refusing to consider the question of 
whether James Brent was an accomplice and, further, in refusing to specifically 
instruct the jury that the said James Brent was an accomplice under the facts 
of the case and that his testimony should be weighed and evaluated as ac- 


complice testimony ? 








TX. 
Whether the trial court adequately instructed the jury with respect to 


the weight and credit to be given accomplice testimony ? 


X. 

Whether the trial court erred in instructing the jury by reading to the 
jury what the court stated was a verbatim account of the statutes involved, 
when, in doing so, the trial court added language of its own, not a part of 
the statutes in question, where the addenda had the effect of confusing or mis- 


leading the jury as to what the law governing the case actually was ? 


XI, 
Whether, under the law controlling the case, it was error for the 
trial court to instruct the jury that the accused, appellant herein, could be 
found equally guilty with the principal offender under evidence which showed 


that the appellant was an accessory before the fact? 


XxIL 


Whether it was prejudicial error for the trial court to instruct the 


jury that it had the right to convict the appellant on the sole and uncorroborated 


testimony of an accomplice, where the trial court did not then and there further 
instruct the jury as to the remaining portion of the proposition of law being 
explained, namely, that such testimony is unreliable and must be scrutinized 


with care and accepted only with caution? 


XIII, 
Whether the sentencesgiven appellant by the trial court is illegal under 


the facts of the case and the law governing it? 








XIV. 


s stolen 


Whether appellee failed to prove that the check in question wa 


from an authorized depository of mail matter and if so, whether such failure 


requires a reversal of the verdict of the jury as to the first count of the in- 


dictment ? 
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STATEMENT OF THE CASE 


Facts and Proceedings Below 
On August 20, 1956, Joseph F. Fenwick and Thomasine Parker were 


indicted for violation of Section 1708, Title 18, U.S.C., Act of June 25, 1948, 


c. 645, 62 Stat. 779, amended May 24, 1949, c. 139, Section 39, 63 Stat. 95; 


and Section 495, Title 18, U.S..C., Act of June 25, 1948, c. 645, 62 Stat. 711 
(J. A. 1-3; R. 1-3). . The three counts of the indictment charged as follows: 


“On or about February 23, 1956, within the District of 
Columbia, Joseph F. .Fenwick and Thomasine Parker unlawfully 
had in their possession a check dated February 23, 1956, drawn 
on the Treasurer of the United States, in the amount of $238.48, 
payable to Mary F.-Green, which had been stolen from an authorized 


depository of mail matter, the said Joseph F. Fenwick and Thomasine 
Parker knowing the same to have been stolen.” (J. A. 1; R. 1). 


“On or about February 23, 1956, within the: District of Columbia, 
Joseph F. Fenwick and Thomasine Parker, for the purpose of ob- 
taining and receiving from the United States, and from its officers 
and agents, two hundred thirty-eight dollars and forty-eight cents, 
falsely forged the endorsement ‘Mary F. .Green’ on the back of a 
paper writing in the form of a check drawn upon the Treasurer of 
the United States. Following is a photostatic copy of said check with 
the falsely forged endorsement on the back, * (J. A. 1-2; R. 1-2). 


“On or about February 23, 1956, within the District of 
Columbia, Joseph F..Fenwick and Thomasine Parker, with intent 
to defraud the United States, uttered and published as true and 
genuine to Irving Love the paper writing in the form of a check 
drawn upon the Treasurer of the United States, with a certain falsely 
forged endorsement on the back thereof, which check is described 
and set out in the second count of this indictment, and is incorporated 
by reference into this count, then well knowing that the endorsement 
on the back thereof had been falsely made and forged.” (J. A. 33 R. 3). 


The trial was conducted on January 24, 1957, -before Judge Luther W. Youngdahl 
(J. A. 9; R. 14) and the verdict of the jury finding the appellant guilty on each of 
the three counts was reached that same day (J. A. 5, 39; R. 6, 137). The ap- 
pellant was sentenced on March 7, 1957 (J. A. 6; R. 8). He received the follow- 
ing sentences: 

“Twenty (20) months to Five (5) years on Count 1; 


- “Forty (40) months to Ten (10) years on Count 2, to take effect at the 
expiration ofthe sentence imposed on Count 1; 


“Forty (40) months to.Ten (10) years on Count 3, to run concurrently 
with the sentences imposed on Counts 1 and 2; 
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“Said sentences to take effect at the expiration of the sentence now 
being served.” (J. A. 6; R. 8). 
The Factual Foundation for the Appeal 

The prosecution called six witnesses in support of the charges laid 
in the indictment (R. 12), 2/ Timothy P, O’Sullivan, assistant to the chief 
disbursing officer, United States Treasury Department (J. A. 10; R. 23), testi- 
fied: in substance, that a certain check payable to Mary F. Greene was mailed 
to her on February 23, 1956, at 611 Forty-ninth Street, Northeast, Washington, 
D.C. and that the check was for a tax refund (J. A. 10; R. 23-24). 

The second witness for the prosecution was Mary F. G-r-e-e-n-e 
(J.A. 10-11; R. 27). She testified that she resided at 4643 Hayes Street, 
Northeast, and that the appellant, Joseph F, Fenwick, was her brother 
(J. A. 11; R. 27-29). In January and February of 1956, she was residing at 
611 Forty-ninth Street, Northeast, and moved from that address on February 
20, 1956, to 4643 Hayes Street, Northeast (J. A. 11; R. 28). While residing 
on Forty-ninth Street, Northeast, she filed an income tax return and expected 
a refund of the tax she had paid (J. A. 11; R. 28). 


Then the witness was shown Government’s Exhibit No. 1, a check made 


payable to Mary F. Green, and she was asked whether or not she had received 


that check (J. A. 11; R. 28). She replied that she had not (J. A. 11; R. 28). 

She further testified that she did not cash the check in question (J. A. 11; R. 29). 
The witness was then asked whether she placed the endorsement on the 

back of the check, “Mary F..G-r-e-e-n-e.” She replied that she did not. 

(J. A. 11; R. 29). The endorsement on the back of the check was not Mary F. 

G-r-e-e-n-e, but was that of one “Mary F. Green 6-2-1 49th St. N.E., Wash, 

D.C.”, which was not even the address of the witness testifying (J. A. 2, 11; R. 

T/ The witnesses for the prosecution were as follows: Timothy P. O’Sullivan; 


Mary F. Greene; Thomasine Parker; Irving Love; James Brent; and 
Joseph A. Verant. 
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‘The witness then described the type of mail box at each of the two ad- 
dresses previously mentioned (J. A. 11-12; R, 29). The Government introduced 
no evidence that the receptacles so described were “authorized depositories of 
mail matter”. She testified that she had filed with the Post Office Department 
a change of address. This was done on or about February 20, 1956(R. 30). She 
testified that Joseph F. Fenwick knew she had moved. (J. A. 12; R. 30). 

The appellee next brought out through this witness that she had in her 
possession a social security card in February of 1956 which she kept at her home 
in a suitcase with some more papers (J. A. 12-13; R. 31), The social security 


card together with a photostatic copy of her marriage license were found by her to 


be missing (J. A. 12-13; R. 31-32). 


« 


On cross-examination, the witness stated that the suitcase in which the 
social security card and the photostatic copy of the marriage license were kept 
was in her bedroom at her home (R. 32-33). She had friends, “lots of friends”, 
and her female friends visited her in her-room /bedroom/ (R.-33-34). The wit- 
ness admitted that she had seen James Brent before and that his face was not 
strange to her (R. 34-35). The witness testified she had known Skinny Johnson 
for about a year (R. 38). 

The third wituess for the appellee was -Thomasine Parker. The testimony 
of this witness will be discussed together with that of James Brent. Following the - 
testimony of Thomasine Parker, the appellee called Irving Love as a witness 
(J. A. 20-23; R. 62-67). | 

Mr. Love testified that he operated a store at 605 Division Avenue, North- 
east in Washington, D..C. (J.A. 20-21; R. 62). He was operating this store in 
February of 1956 (J. A. 21; R. 62). Mr. Love was shown the Government’s Exhibit 
No. land identified it as the check he received at his place of business (J. A. 21; 
R. 62). Mr. Love at first testified that he could not identify the person that passed 
the check (J. A. 21; R. 63). He later stated that it was a woman (J. A. 21; R. 63). 
He was then asked whether, at the time the check was presented by the person 


who uttered or passed the check, any identification was presented. Mr. Love 
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answered, Yes (J. A. 21; R..63). His testimony on this point is as follows: 


“Well, the only thing is like I said, either a marriage license 2/ 
or a birth certificate was there.” (JA. 21; R. 63). (Emphasis supplied. 


Mr. Love was next asked whether the license number on the check was present at 
the time it was passed or given to him (J. A. 21; R. 64). He answered, “No. I 
wrote that on there.” (J.A. 21; R. 64). He was next asked whether the notation 


“1000 Forty-ninth” was present on the top of the check at the time he received 


3/ 
it (J. A. 21-22; R. 64). He replied, “No. I put that on.” (J. A. 22; R. 64). —~ 


On cross-examination, Mr. Love testified that the tag number of the car 
was either copied by him on the check as it was given to him or he took it himself 
(J. A. 22-23; R. 65-66). He stated that the person that cashed the check was female, 
but that he was not able to remember her face or to identify her (J. A. 22; R. 65). 
He could not recall specifically whether the woman was alone or was with some 
other person (J. A. 22; R. 65). ne 

The next witness for the appellee was James Brent. The testimony of this 
witness will be discussed later in connection with the testimony of Thomasine 
Parker. Following Mr. Brent, the appellee called Joseph A.. Verant, a postal 
inspector (J. A. 30-32; R. 82-86). 

Mr. Verant did not testify to any relevant or material facts concerning the 
offenses set out in the indictment (J. A. 30-32; R. 82-86). His testimony was 
highly prejudicial to the appellant. It was clearly designed to inform the jury that 
the appellant was under investigation for other forgeries not pleaded in the indict- 
ment. The question was improper; and since the District Attorney must of necessity 
have known in advance what the testimony of this witness would be, appellant’s trial 
counsel moved for a mistrial (J. A. 30-32; R. 83-85). This motion was denied by 
the court (J. A. 31, R. 84). The matter was compounded by the trial court in its 
27 Mary F. Greene had testified that the only documents she was missing was 2 

social security card and a photostatic copy of her marriage license (J. A. 13; 
R. 31-32). She was not missing a birth certificate. 


3/ The tag number, “A4N2978 D.C. .D.C..Cadillac” was identified by James Brent 
as being the one assigned to his automobile (R. 67-68). 
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ex parte questioning of the witness on this same subject, during the course of 
which it was made even clearer what the purport of the testimony of this witness 


was meant to be (J. A. 31-32; R. 84-85). 


Appellant contends that the testimony of the foregoing witnesses did not 


implicate the appellant, Joseph F. Fenwick, in the acts and deeds charged in the 
indictment. The conviction could not be sustained on this testimony alone. Nothing 
in it reasonably could be construed to connect the appellant with the events in 
question, The testimony had no probative value whatever. If appellant’s con- 
viction is to be upheld, it is submitted, it must be on the basis of the testimony 
of Thomasine Parker and James Brent. It will be shown that both of these wit- 
nesses were interested in the outcome of the case and most certainly hostile to 
the appellant. 

Thomasine Parker testified that she knew the appellant, Joseph F. .Fenwick 
(J.A. 13; R. 39). She had not known him at all to say that she knew him a length 
of time (J. A. 13; R. 40). She endorsed the check which was marked as Govern- 
ment’s Exhibit No. 1, with the name of Mary F. G-r-e-e-n-e (J. A. 14; R. 40). 
The first time this witness saw the appellant was on or about the 22nd or 23rd ! 
of February, 1956 (J. A. 14; R. 41). The appellant called upon her at her home 
(J.A. 14; R. 41), she alleged, and asked her to come outside that a friend of hers 
by the name of Broadway wanted to see her (J. A. 14; R. 41). She went outside 
and Broadway, she said, was present, but it was -Fenwick, she asserted, that 
made the following request (J. A. 14; R. 41): 

“So eventually he got around to telling me that he had this check 

and it was an income tax return that him and his wife had filed their 

return together and the check came back in her. name and when the 

mailman have brought the check he got the check out the mail box be- 

cause if his wife had of gotten it, she-would have cashed it and kept 

all the money and he wanted-to cash it so he could get his share of 

the money first, © (J. A. 14-15; R. 41-42). 

“And I wanted to know where did that involve me. -So he 
wanted me to cash the check for him and say that I was his wife. 


And I told him no, because I get myself in trouble and he said it 
wouldn’t be any trouble and if it was he would be in as much trouble 


as I was because he would have to sign the check too.” (J. A. 15; R. 42). 
(Emphasis is supplied. ) 








The testimony continued to the effect that Thomasine Parker and a girl by the 
name of Sarah and Thomasine Parker's daughter got into an automobile (not identi- 
fied) with Fenwick and Broadway and a fellow named Skinny, and that they went to 
a bank in Seat Pleasant (J. A. 15; R. 42). This was the first day, which must have 
been on Friday, February 24, 1956. At the time, the witness claimed, the ap- 
pellant gave her a photostatic copy of a marriage license and a photostatic copy 
of a birth certificate (which, as noted, was not among the missing papers of the 
said Mary F..Greene) to some child that was born to Mary F. G-r-e-e-n-e. The 
marriage license was also in the name of Mary F. G-r-e-e-n-e (J. A. 15; R. 42). 
The witness stated that the appellant did not give her any other means of identifica- 
tion at that time (J. A. 15; R. 42). 

The witness testified that the group, named, above, went to the bank in 
Seat Pleasant and that the bank refused to cash the check; because she did not have 
sufficient identification (J. A. 15; R42). It is noted that James Brent was allegedly 
not present on this day. According to Thomasine Parker, Brent was not with the 
group when they went to the bank in Seat Pleasant. 

The witness next testified that she returned home and she felt that was all 
of it (J. A. 15; R. 43). This was the end of the events as portrayed by this witness 
as they occurred on the first day. The exact date of this first day, as established 


by the witness, is the 22nd or the 23rd of February (J. A. 14; R. 41). It was 


shown that this was an impossibility, due to the fact that the check was not mailed 


until February 23, 1956, (J. A. 10; R. 24). It would not have been received until 
the following day, or February 24, 1956. 

The witness continued, on the next day, which must have been February 25, 
1956, the appellant, Fenwick, knocked on her door again (J. A. 15; R. 43). She 
stated she went to a bank on H Street (J. A. 16; R. 16). Before she went to the 
bank on H Street (on prompting from the prosecuting attorney), she recalled that 
there was a fellow outside of her house called “Brent” and that he had a two-tone 
Cadillac. Brent was in the Cadillac and Fenwick and she got into the car. They 


went to a house on Hayes Street, Northeast (J. A. 16; R. 44). The witness testified 








The testimony continued to the effect that Thomasine Parker and a girl by the 
name of Sarah and Thomasine Parker's daughter got into an automobile (not identi- 
fied) with Fenwick and Broadway and a fellow named Skinny, and that they went to 
a bank in Seat Pleasant (J. A. 15; R. 42). This was the first day, which must have 
been on Friday, February 24, 1956. At the time, the witness claimed, the ap- 
pellant gave her a photostatic copy of a marriage license and a photostatic copy 
of a birth certificate (which, as noted, was not among the missing papers of the 
said Mary F. Greene) to some child that was born to Mary F. G-r-e-e-n-e. The 
marriage license was also in the name of Mary F. G-r-e-e-n-e (J. A. 15; R. 42). 
The witness stated that the appellant did not give her any other means of identifica- 
tion at that time (J. A. 15; R. 42). 

The witness testified that the group, named, aove, went to the bank in 
Seat Pleasant and that the bank refused to cash the check; because she did not have 
sufficient identification (J. A. 15; R.42). It is noted that James Brent was allegedly 
not present on this day. According to Thomasine Parker, Brent was not with the 


group when they went to the bank in Seat Pleasant. 


The witness next testified that she returned home and she felt that was all 


of it (J. A. 15; R. 43). This was the end of the events as portrayed by this witness 
as they occurred on the first day. The exact date of this first day, as established 
by the witness, is the 22nd or the 23rd of February (J. A. 14; R. 41). It was 
shown that this was an impossibility, due to the fact that the check was not mailed 
until February 23, 1956, (J. A. 10; R. 24). It would not have been received until 
the following day, or February 24, 1956. 

The witness continued, on the next day, which must have been February 25, 
1956, the appellant, Fenwick, knocked on her door again (J. A. 15; R. 43). She 
stated she went to a bank on H Street (J. A. 16; R. 16). Before she went to the 
bank on H Street (on prompting from the prosecuting attorney), she recalled that 
there was a fellow outside of her house called “Brent” and that he had a two-tone 
Cadillac. Brent was in the Cadillac and Fenwick and she got into the car. They 


went to a house on Hayes Street, Northeast (J. A. 16; R. 44). The witness testified 








3 < 


that on Hayes Street they were joined by a person called “Skinny” (J..A. 16-17; R. 
She then said: 
“Then we went up on H Street, Northeast, to a bank. We went 

in two banks on H Street and I couldn't get it cashed because I didn’t 

have a checking account.” (J. A. 17; R. 45). 
It is noted that the occurrences which are now being described took place on the 
second day, according to the testimony of Thomasine Parker. This testimony is 
in direct conflict with that of James Brent, as will be noted, On the first day, 
she stated that they went to a bank in Seat Pleasant and attempted to cash the check, 
On the second day, she stated they went to two banks on H Street; and that they 
couldn't get the check cashed there. If Thomasine Parker's testimony is accurate, 
then the second day must have been Saturday, February 25, 1956. The check was 
mailed by the Government on February 23, 1956; and would not have reached the 
“home of Mary F. Greene until the following morning, Friday, February 24,1956. 
In 1956, February the 24th fell on a Friday. The second day, therefore, must 
have been February 25, 1956. This day was a Saturday, in 1956; and since banks 
in the District of Columbia are not open on Saturday, this witnesses’ testimony 
could not have been true. How was it possible for her to go to two banks on H 


- 


¢ 
Street in Northeast Washington on February 25, 1956, when the banks in the District 
4/ 


of Columbia were closed on that date ?— 

Thomasine Parker next testified that “we” went in an appliance store on 
H Street and they wouldn’t cash it (J. A. 17; R. 45). The group left that area, she 
explained, and went out on Bladensburg Road to an auto seat company and “Fenwick 


didn’t go in with me” (J. A. 17; R. 45). She said: 


4/%t is significant to note that all of the banks in the District of Columbia are 
closed on Saturday. There are two banks at the corner of 8th & H Streets, 
Northeast. This was stated by James Brent as being the exact location on H 
Street where the banks were situated. These two banks are branches of The 
National Bank of Washington, located at 800 H Street, Northeast; and of The 
American Security and Trust Company, located at 722 H Street, Northeast. 
Each of these banks was contacted; and as a matter of confirmation it was de- 
termined that the banks were not open on February 25, 1956, which was the 
Saturday in question. It is a matter of common knowledge (and one of which the 
Court will take judicial notice) and a matter with which the Court is undoubtedly 
familiar, that banks in the-City of Washington are not open on Saturday and that 
this policy has been in effect for many, many years. 
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“The fellow, Brent, went in with me and he told one of the dealers or 
one of the salesmen that I was his wife, his girl-friend and I had got 
my income tax return and I wanted to cash my check to buy him some 
seatcovers. 


“And the man said he didn’t have enough money there to cash a 
check like that. So he didn’t cash it.” (J. A. 17; R. 45-46). 


At this point, appellant’s trial counsel objected to the testimony of the conversa- 
tion between the salesman in the auto seat company and Thomasine Parker. 


The objection was that the testimony was hearsay; for it was a statement made 


out of the presence of the appellant, The court overruled the objection (J. A. 17; 


R. 46). 

The testimony of the sequence of events as described by Thomasine 
Parker is in material conflict with that of the testimony of James Brent. This 
will become apparent by comparison. 

The witness was asked whether the appellant had given her any other 
identification on the second day. She answered that she was given a little card, 


a visitor’s permit to some woman's hospital, and, in addition, a social security 


5 
card made out to Mary F, G-r-e-e-n-e (J. A. 17-18; R. 46). zy 


Following this, according to Thomasine Parker, the appellant gave her 
the check and left the car. She and Brent went to a liquor store on Division Avenue 
owned by Irving Love and cashed the check (J. A. 18; R. 47). Her testimony was 
as follows: 


5/ Mary F.. Greene testified that she had discovered that her social security card 
and the photostatic copy of her marriage license were|missing (J. A. 12-13; R. 31-32); 
but that was the only identification which was missing. In the testimony of Thomasine 
Parker, she stated that she was given a photostatic copy of a marriage license and 
a photostatic copy of a birth certificate. (J.A. 15; R. 42) Mary F..Greene did not 
state that she had lost a photostatic copy of a birth certificate nor did she testify 
that she was missing the other papers Thomasine Parker claimed appellant gave 
her (J. A. 17-18; R, 46). 

It is also significant to note that the only two establishments which were identi- 
fied sufficiently by the testimony of James Brent and Thomasine Parker to the ex- 
tent that they could be independently located were the seat cover store and the liquor 
store on Division Avenue. One was the place where the check was actually cashed 
and the other a place where an attempt was made. In both instances James Brent 
was present and admitted it. Never was appellant shown to be at a place where he 
could be identified; and the places where he was alleged to have gone were so vaguely 
described that appellant would have been at a complete loss to prove where they 
were and that he was not, in fact, there. 
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“Q. Now, did you go to this liquor store? A. Yes, Idid. Q. And 
at the liquor store did you succeed in passing the check? A, Yes, I did.” 
(J. A. 18; R. 47). 


On cross-examination, it was developed that Thomasine Parker’s husband 
was incarcerated, also, (R. 52) and that Thomasine Parker had pleaded guilty to 
two counts of the incidtment. The testimony was as follows: 

“Q. Now, you pleaded guilty to some part of this indictment, 
haven't you? A. Yes, Ihave. Q. You are awaiting sentence, aren’t 
you? A. Yes, lam. ... Q. You entered a plea of guilty on 
November the 14th, 1956, to-- ... Q. To Counts 1 and 2 which 
charge the forgery--I beg your pardon--charges you with stealing the 
check from the mail box and which also charges you with forging the 
signature of Mary Greene, ... Q. The next question: You were 
called up for sentence by the Court on the 14th of December, weren't 
you? A, Yes, Iwas. Q, And your sentence was continued until 
January the 25th, 1957, Is that correct? A. (The witness nodded 
affirmatively. )” (J.A. 19-20; R. 56-57). 


x Kk KK OK 
“Q. Did you ask--was it at your request that this sentence was 
continued for another month and a week approximately? A. No, it 
wasn't my request at all.” (R. 58). 

Thomasine Parker and James Brent received a share of the proceeds of 
the check which was cashed. Thomasine Parker claims she received $20.00, and 
James Brent, according to her, received an undetermined amount (J. A. 20; R. 59). 
Thomasine Parker did not even know the appellant until after they were both in 
jail charged with the offenses in question and her husband identified appellant for 
her (R. 61). 


James Brent was the remaining witness for the appellee. He testified 


that he owned a Cadillac automobile which in 1956, had District of Columbia license 


number 2978 (R. 67-68). He had known the appellant, Joseph F.. Fenwick, for 


about eight or nine years (J. A. 23; R. 68). According to this witness, he saw the 
appellant on roughly February 28, 1956, at the corner of Forty-eighth and Dean 
Avenue (J.4. 23; R. 69). He just happened to be passing by this location in his 
automobile when the appellant called to him and asked him whether he would ~ 


“ride him and his girl down town to cash their income tax return check, ” 








(J. A. 23; R. 69). ci 


Brent continued his testimony as follows: 
“And from there I believe we went to the Seat Pleasant Bank. 

I believe it was the Seat Pleasant Bank first, and the Seat Pleasant 

Bank wouldn't cash it because she didn’t have the proper identifica- 

tion or didn’t have a bank account.” (J.A. 24; R. 70)% 
Then Brent said they went to a bank on Minnesota Avenue (J. A. 24; R. 70). 
Thomasine Parker made no mention of this in her account of the events. After 
this, according to Brent’s testimony, Thomasine Parker and appellant, Joseph 
Fenwick, came back and picked up “his friend” [Sic, “Skinny” J ohnson/ (J. A. 24; 
R. 70). All of this testimony is diametrically opposed to the account given by 

3 8/ 
Thomasine Parker, — 

James Brent then gave this account of his actions and of the events which 
followed: 

“So I carried them downtown. We went to two banks at Eighth 

and H Streets, Northeast, Washington. First we went to an appli- 

ance store, home appliance store. They couldn't cash it because it 

was early in the morning and the man didn't have enough money for 


the ERE in the things that she was going to buy to give: her the 
difference, ?/ 


5/ According to the testimony of Thomasine Parker, James Brent came into the 
picture on the second day. That day, if her testimony is to be relied upon, must 
have been Saturday, February 25, 1956. In addition, the indictment charged that 
the offenses were committed on or aboyt February 23, 1956. 


7/ Thomasine Parker testified that it was on the first day that she went to the bank 
at Seat Pleasant. At this time, according to her testimony, James Brent was not 
present, Mr. Brent only came into the picture on the second day, according to the 
testimony of both parties. This conflict was never reconciled. In addition, just 
prior to this testimony, Brent stated that they had first gone to Chapel Oaks Paint 
Shop to get some glass cut (J. A, 24; R. 69). Thomasine Parker stated that they 
first went to a house on Hayes Street, Northeast, and was there joined by a fellow 
named “Skinny” (J. A. 16-17; R. 45). Thomasine Parker did not testify as to any 
trip to Chapel Oaks, Maryland. 


8/ According to Thomasine Parker, “Skinny” was picked up prior to the time the 
parties went to any bank or to any place to attempt to cash the check (J. A. 16-17; 

R. 44-45). According to the testimony of James Brent, “Skinny” was picked up 
after the attempt to pass the check at the Seat Pleasant bank and not prior to making 
“an attempt to pass the check (J. A. 24; R. 70). : 

9/ It is significant to note that Thomasine Parker testified that she went to the two 
banks on H Street, Northeast, first, and then she went to the appliance store on H 
Street. According to Brent, however, she first went to the a liance store, and 
then to the two banks on H Street (J. A. i7; R. 45 contrasted to J. A. 24; R. 70). 
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“So she went to two banks. They still didn't cash it. So that is 
when I said, ‘Well, let me see the check and see what kind of identi- 
fication you got to see if the identification is * wou know, for 


cashing. ‘Ask you what:kind of identification she has’. 


“So she showed me the check, her marriage license, a2 photo- 
static copy of a marriage license, a social security card, There was 
another card in there. Q. Do you know what name was on it? 

A. .The name was Mary Greene on all these papers. The check, too, 
was Mary Greene.” (J, A. 24; R. 70). (Emphasis supplied. ) 


At this point, James Brent firmly established the fact that he had seen and studied 
the check and the identification material. It was also established that he had known 
the appellant for eight or nine years. (J.A. 23; R. 68). Mary F. Greene had also 
admitted that James Brent was not a stranger to her (R. 35). If his story is to be 


believed at all, it must carry with-it the compelling inference that at this time he 


was aware that the check which was in his hands was the property of appellant's 
10/ 


sister, Mary F. Green. 


Brent next testified that they went to the “Rayco Seatcovers” to purchase 
some seat covers for his (Brent’s) automobile in order to get the check cashed 
(J. A. 25; R. 71-72). Brent admitted that it was he, and not appellant, who at- 
tempted to pass the check there in the presence of Thomasine Parker, who, in 
his presence and out of the presence of appellant, endorsed the check (J. A. 25; 


R. 71-72). Thus appellant was not present at this time and it was Thomasine 


11/ 
Parker who endorsed the check (J. A. 25; 71-72). 


At this point both “Skinny” Johnson, as he was called, and appellant aband- 
oned all efforts to cash the check and asked James Brent to take them home 


ee 
10/ It was established that James Brent knew appellant’s sister, and as a matter 
of fact, knew all of appellant’s family well; that Brent lived-in the vicinity and had 
been to appellant’s home countless times (R. 96-97). 


11/ Note that Brent was openly lying at this point when he stated to the salesman 
at the auto seat company that Thomasine Parker was “his wife, his girl-friend”. 
The testimony in this connection is as follows: /Thomasine Parker/ 

“We left there and we went out on Bladensburg Road to an auto seat company 
and Fenwick didn’t go in with me. The fellow, Brent, went in with me and 
he told one of the dealers or one of the salesmen that I was his wife, his 
girl-friend and I had got my income tax return and I wanted to cash my 
check to buy him some seat covers.” (J. A, 17; R. 45-46). 
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(J, A. 25; R. 72). It was Brent, according to his own testimony, who insisted 
that the check be cashed (J. A. 25; R. 72). 

Appellant avers at all times that Brent's testimony is untrue in so far 
as it involves him; but for purposes of argument, accepting it as true, Brent 
admits that following the attempt to cash the check at the Rayco seatcover store, 
he himself becomes the moving force in the crimes at a time these are abandoned 
by the appellant. The following testimony clearly shows this: 


“So on the way out he said, ‘Take me home’. So I started taking 
him home to Forty-ninth Street. He said, ‘I don't live there’. AndI 
said, ‘Where you live’. He said where I picked Skinny up; where we 
picked Skinny up. So I carried him back there. 


“And I said, ‘Well, look-a-here’, I said, ‘still what about the 
$10?* No $10. I said, ‘Well, I will take her to the Strand Liguor 
Store myself and cash the check. ....” (J.A. 263 R. 72-73). 
(Emphasis supplied. ) 


Then Brent tells what occurred at the liquor store, noting that appellant 
was not present at all. 


“Well, the liquor store man asked her why did she sign the check 
and she told him that she had signed it before and the reason as to why 
she didn’t sign it in Rayco seatcovers is that she had signed it and 
couldn't cash it, the man didn’t have enough money to cash it. 


“And she said she had to get the cash because she needed the money 
and she had to buy something out of it. So he asked her, sign her name 
on a paper bag, you know, to match the signature with it that she had 
already signed on the check with him. 


“So she signed the paper bag and he looked at the check and every- 
thing and he looked at the number on the paper bag--I mean, the name 
on the paper bag and he cashed the check, She bought some liquor and 
some beer and some cigarettes and a couple of more small objects and 
I carried the stuff out and put it in my automobile.” (J. A. 26; R. 73-74). 


Brent then testified as to the events following the time when Thomasine 


Parker was alleged to have left the group and the time he parted company with the 


appellant (J. A. 26-28; R. 74-76).22/ 


On cross-examination of James Brent, it was brought out that the appellant 
was not with Brent at the time the check was cashed (J. A. 28; R. 78). It was further 


12/It is noted that Brent was allegedly to receive $10.00 for his part in the crime. 
He later raised his share to $15.00 (J. A. 27; R. 74). No one with any intelligence 
could believe that Brent would have charged such a sum for merely taking a friend 
of eight or nine years standing to cash a check unless he too-were “in on the deal” 
or realized the check was stolen! 
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confirmed that Brent had known the appellant for roughly eight or ten years 


(J.4. 29; R. 78). Brent had to admit that he had been to the home of Mary F. 


Greene on the day the check was cashed or a day or so afterwards and that he had 
told her that he would pay her if she didn’t make a report about the check (J. A. 29; 
R. 79-80). This was an unlawful act in and of itself; and it further went to prove 
that Brent was not as innocent as he pretended to be. Even this layman, Brent, 
realized he was an accessory and so stated (J.A. 29; R. 81). 

The following facts were elicited on recross-examination: 

“Q. Was it after you saw the secret service agents that you went 

to see Mary Greene? A. Before. Q. Before? A. (The witness 

nodded affirmatively.) Q. You didn't get indicted in this case, did 

you? A, No.” (J. A. 30; R. 81-82). 

It was only on the testimony of Thomasine Parker and James Brent that 
this case could have possibly been sent to the jury. It has been demonstrated 
that the testimony was contradictory and unbelievable in and of itself. The legal 
points based on this evaluation of the evidence will be set forth in the argument. 

After appellant rested, the appellant took the stand to testify in his own 
behalf, At this time appellant’s counsel asked him whether he had entered a plea 
of guilty up in New York to a charge of . . .; but at this point the prosecuting 
attorney objected (J.A. 33; R. 89-90). 

There followed the following discussion between trial counsel for appellant, 


the prosecuting attorney, and the trial court: 


“Q, All right, Have you entered a plea of guilty up in New York 
to a charge of -- 


MR, CAPUTY: Well, I object, if your Honor pleases. He can't be 
impeaching his own witness. It is only for cross-examination purposes. 


MR. McNAMARA: It is not. I can explain his situation, 


MR. CAPUTY: Well, he can’t impeach his witness, if your Honor 
please, 


THE COURT: What is the purpose of this? Step up to the Bench, 
(At the Bench:) 
THE COURT: What is the purpose of this ? 


MR, McNAMARA: To explain to the jury how the man happens to be 
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“in custody at this time; why he isn’t on bond. 
THE COURT: Well, that isn’t relevant -- 


MR. McNAMARA: Second, your Honor, the District Attorney, as 
competent and far-sighted as he is, certainly is going to develop to the 
jury -- 


THE COURT: Well, I know, but the purpose of that testimony is to 
test the credibility of the witness. You can’t attack it. 


MR. McNAMARA: Iam just putting this man on the witness stand 
to testify as to what he is. 


THE COURT: Well, I will sustain the objection. 


MR. McNAMARA: If your Honor please, I think defense counsel 
has the right to do it and I take exception to your Honor’s ruling. 


THE COURT: Well, you may have your exception.” (J. A. 33: R. 89-90). 

Then on cross- examination, the ax fell: 
“BY MR..CAPUTY: 

“Q, Now, you are the same Joseph F.. Fenwick who on June 27, 1956, 
was convicted of attempted burglary, third degree, and possession of 
burglar’s instruments in Lockport, New York, weren't you? A. I beg 
your pardon, That was in Niagara Falls. Iwas tried in Lockport, New 
York. Q. Yes. All right. Then you were sentenced there in Lockport, 

New York? A. That’s right. 


* * * 2 a 
“Q. Are you the same individual, sir, who in the District of Columbia 
on May 21, 1952, was convicted of petty larceny? A. That’s right. 
Q. In 1953, May, 5, 1953, was also convicted of petty larceny? A. That’s 
right.” (J.A. 33-34; R. 98-99). 

The appellant acknowledged that he knew James Brent and he acknowledged 
that he knew Mary Greene. He denied that he knew Thomasine Parker (R. 90). The 
appellant testified that the first time he saw Thomasine Parker was when her hus- 
band pointed him out to her on the bus traveling between the District. Jail and the 
Court-House (R. 91). 

The appellant denied that he had taken the check (R. 92-93). He admitted 


that he had a conversation with James Brent about the check (R. 93) and that this 


conversation took place in February, 1956 (R. 93). The appellant admitted that he 


met James Brent at Forty-eighth and Dean Avenue; but he denied that he met him 


during the daytime. It was at night (R. 95). According to appellant’s testimony, 


Brent appeared there (Forty-eighth and Dean Avenue) in his Cadillac automobile and 
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blew his horn to attract appellant's attention (R. 95). He went to Brent’s car and 
Brent asked to speak with him about a matter (R. 95). Brent told him that he was 


in an automobile with some other people and that they had a check that belonged to 


a Mary .M. Greene (R. 96). Brent had stated that these people cashed the check; 


and he was involved in it. He wanted the appellant to go to his sister and to tell 
her that if she didn’t report the check as stolen he would pay her the money back 
(R. 96). The appellant refused to do this (R. 96). That was the last time he saw 
Brent until the day of the trial (R. 96). 

Following this, it was established that James.Brent knew appellant’s sister. 
Brent. knew all of appellant's family. He lived in the vicinity; and he knew-ap- 
pellant’s brothers as well as his sisters (R. 96-97). 

The appellant further testified that on many occasions he had seen visitors 
in his sister’s bedroom ({R. 97-98). It was clear that any person could have taken 
the things Mary F. Greene said were missing, if they were missing at all (R. 98). 

The prosecuting attorney then cross-examined the appellant, and the first 
matter presented on cross-examination was appellant's criminal record (J. A. 33-34; 
R. 98-99, 101). The court had prohibited questions on direct examination con- 
cerning this record (J. A. 33; R. 89-90). 

In the summation on behalf of the appellee, the prosecuting attorney ad- 
mitted that appellant did not actually forge or utter the check (J. A. 34; R. 103). 
He also made the following statement: 

“All it says, Count 1, members of the jury, is that Thomasine Parker 
and this defendant had possession, That is the offense, had possession of 
the check which had been taken from the mail. We need not, under the 
indictment, or the first count of the indictment, show that either Thomasine 
Parker or this defendant had extracted it from the mail.” (R. 115). 

It will be argued that this was error. 

Defense counsel requested that the trial court instruct the jury with respect 
to the weight given accomplice testimony (J. A. 34-35; R, 120-122). After some 
discussion, the trial court stated that it would give what it considered sufficient 
instructions on accomplice testimony; but it would not specifically instruct the jury 


that James Brent was an accomplice or that his_testimony should be considered as 








Sige 


accomplice testimony{J. A. 35; R. 121-122), Exception was duly taken to this 
ruling and the matter is set out in full in the Joint Appendix (J. A. 34-36; R. 121-123). 

The motion of the defense for a judgment of acquittal was denied by the 
trial court (J. A. 36;-R. 123). 

The trial court, in charging the jury, quoted the provisions of the statutes 
involved in each of the three counts in the indictment (J. A. 36-37; R. 128-129). 

In doing so, the trial court added language not contained in the statutes (J. A. 36-37; 
R. 128-129). This, it will be argued, was prejudicial to the appellant. 

The trial court instructed the jury with respect to appellee’s contention 
that appellant could be found guilty by virtue of his participation in the crimes bein 
charged (J.A. 37-38; R. 132-133). The trial court further charged the jury with 
respect to the culpability of persons aiding and abetting a principal offender in 
crimes. It was stated that a person who aids or abets may be charged as a 
principal offender and is equally guilty with the principal (J. A. 38; R. 134). These 
instructions, it will be argued, were not in accordance with the law controlling the 
case. The instructions challenged are set forth in full in the Joint Appendix (J. A. 
36-39; R. 128-136). 

Following this, the trial court charged the jury with respect to accomplice 
testimony. In this particular case, the court specifically named Thomasine Parker 
as an accomplice; but the trial court refused to name James Brent as an accomplice 
and refused to give the required cautionary instruction specifically with respect 
to him (J. A. 34-39; R. 120-136). The instructions as given are set forth in the 
Joint Appendix (J. A. 34-39; R. 120-136). It is believed that these instructions 


were prejudicial to appellant. The point will be argued. 


The appellant was sentenced on March 7, 1957 (J. A. 6;-R. 8). It is con- 


tended that the sentences are illegal, The sentences are set out in full in the 


Joint Appendix (J. A. 6;'R. 8). 
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STATUTES, REGULATIONS AND RULES INVOLVED 


Constitution of the United States, Amendment Six, The relevant portions 
of Title 18 of the United States Code, namely: Title 18, Section 2, U.S.C., Act 
of June 25, 1948, c. 645, 62 Stat. 684, as amended, October 31, 1951, c. 655,, 
Section 17b, 65 Stat. 717; Title 18, Section 495, U.S.C., Act of June 25, 1948, c. 
645, 62 Stat. 711; Title 18, Section 1708, U.S.C., Act of June 25, 1948, c. 645, 


62 Stat. 779, amended May 24, 1949, c. 139, Section 39, 63 Stat. 95. The relevant 


portions of the D..C. Code, namely: Title 22, Section 105, D..©. Code (1951), 


Act of March 3, 1901, 31 Stat. 1337, c. 854, Section 908; Title 22, Section 1401, 
D. C. Code (1951), Act of March 3, 1901, 31 Stat. 1326, c. 854, Section 843. 

The pertinent rule of the Federal Rules of Criminal Procedure, namely, Rule 29(a); 
Federal Rules of Criminal Procedure. These laws and rule are set out in Ap- 


pendix A, infra. 


STATEMENT OF POINTS 


I, 

A fatal variance occurs when the allegations set forth in each count of 
the indictment charge the appellant, the defendant, below, with the unlawful 
possession, forging, and uttering of a check payable to “Mary F. Green” and the 
proof or testimony at the time of the trial is all to the effect that the party in- 
volved was not “Mary F. Green”, but was one Mary F. G-r-e-e-n-e, 

OH. 

‘Under the law controlling in the instant case, the variance between the 
allegations set forth in the indictment and the proof adduced at the time of trial 
is fatal, where the appellee has failed to establish that the appellant unlawfully 
had possession of a check which had been stolen from an authorized depository 
of the mails of the United States or that the appellant forged the check or that the 


appellant uttered the check, 
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Ii. 


As a matter of law, there was not sufficient evidence to have enabled 


reasonable men to conclude that the accused (appellant herein) was guilty beyond 


a reasonable doubt of the crimes charged in the indictment. 
IV. 

Jt was error for the trial court to have permitted the jury to consider the 
testimony of Thomasine Parker and James Brent, where it was shown that these 
witnesses were testifying under duress or fear of possible harsh treatment by 
government authorities or where such an inference could fairly be drawn from the 
testimony of the said witnesses themselves when the testimony of these witnesses 
was conflicting and otherwise unbelievable, in that such procedure effectively 
denied to appellant a fair and impartial trial to which he was entitled under the 
Constitution of the United States. 

V. 

The trial court should have granted appellant’s motion for a mistrial, where 
appellee, through the prosecuting attorney, called a witness for the sole and ex- 
clusive purpose of prejudicing and biasing appellant in the eyes of the jury by 
directing questions to this witness contrived to convey to the jury the fact that ap- 
pellant was under investigation for crimes and offenses not charged in the indictment, 
and, under these circumstances, it was prejudicial error for the trial court to com- 
pound the harm done, after ruling on appellant’s motion for a mistrial, by pro- 
pounding additional questions to this witness which necessarily further prejudiced 
the appellant in this respect in the eyes of the jury. 

VI, 

It was prejudicial error for the trial court to refuse to exclude hearsay 
testimony between an accomplice and a third party out of the presence and hearing 
of the appellant over seasonable objection by the trial counsel for the appellant. 

Vil. 
It was prejudicial error for the trial court to refuse to allow the appellant 


to disclose his criminal record during direct examination by his court appointed 
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attorney, where the purpose of such a disclosure was to demonstrate to the jury 


his desire to inform it on all pertinent matters and, further, to enable the appel- 


lant to anticipate and meet the presentation of this record by the prosecuting at- 
torney on cross-examination, 
vill. 

The trial court erred in refusing to consider the question of whether 
James Brent was an accomplice and, further, in refusing to specifically instruct 
the jury that the said James Brent was an accomplice under the facts of the case 
and that his testimony should be weighed and evaluated as accomplice testimony. 

IX. 

The trial court failed to adequately instruct the jury with respect to the 

weight and credit to be given accomplice testimony. ‘ 
x 

The trial court erred in instructing the jury by reading to the jury what 
the court stated was a verbatim account of the statutes involved, when, in doing 
so, the trial court added language of its own, not a part of the statutes in question, 
where the addenda had the effect of confusing or misleading the jury as to what the 
law governing the case actually was. 

XI, 

Under the law controlling the case, it was error for the trial court to 
instruct the jury that the accused, appellant herein, could be found equally guilty — 
with the principal offender under evidence which showed that the appellant was an 
accessory before the fact. 

XI. 

It was prejudicial error for the trial court to instruct the jury that it had 
the right to convict the appellant on the sole and uncorroborated testimony of an 
accomplice, where the trial court did not then. and there further instruct the jury as 
to the remaining portion of the proposition of law being explained, namely, that 
such testimony is unreliable and must be scrutinized with care and accepted only 


with caution. 








XIII. 
The sentences given appellant by the trial court are illegal under the 
facts of the case and the law governing it. 
. XIV. 
The appellee’s failure to prove that the check in question was stolen from 
an authorized depository of mail matter requires a reversal of the verdict of 


the jury as to the first count of the indictment. 
SUMMARY OF ARGUMENT 


I, 

Appellant contends that there is a fatal variance between the allegations 
get forth in each count of the indictment and the proof offered at the time of 
trial. The indictment charged that the check in question was payable to one 
Mary F, G-r-e-e-n. At the time of trial a witness was called by the name of 


Mary F. G-r-e-e-n-e. This witness resided at 611 - 49th Street, Northeast. 


The check was endorsed by a Mary F. G-r-e-e-n who resided at 621 - 49th 


Street, Northeast. This is a variance. It is believed, under the authorities 
cited, that it is a material variance and fatal to the indictment, especially 
where, as here, the instrument in question is set out in the indictment 
according to its tenor. 

Il, 

Appellant was indicted and tried under Federal statutes for the unlawful 
possession of a check which allegedly had been stolen from an authorized deposi- 
tory of mail matter; for forging the check; and for uttering the check. Under the 
law of the District of Columbia, an accessory before the fact may be charged 
as a principal. If at the time of trial it is shown that the accused aided or 
abetted the principal offender, such evidence would be sufficient to allow the 
jury to find him guilty of the charges as laid in the indictment. Under the 


Federal law, however, the statutory provision is different. It merely provides 
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that those who aid, abet or counsel others in the perpetration of a crime are 
punishable as principals. It is contended, first, that the Federal statute is con- 
trolling, and that our local statutes have no application to the instant proceeding. 
Secondly, it is contended that the Federal statute involved, namely Section 2 of 
Title 18, United States Code, does not modify the common law rule. -Since it 


does not, the common law rule must prevail. At common law an indictment 


must charge a person correctly, i.e., as a principal or an accessory. If the 


indictment charges a person as a principal, there can be no conviction on evi- 
dence showing that he was merely an accessory. It.is argued, this law controls 
the instant case. Appellant cites the authorities to support this contention. 

Til. 

Appellant asserts that there was not sufficient evidence to warrant the 
submission of the case to the jury. The evidence in the case is thoroughly re- 
viewed in the Statement of the Case to enable the Court to understand the basis 
of appellant’s position in this respect. The case could not have gone to the jury 
had it not been for the testimony of two witnesses, Thomasine Parker and James 
Brent. Their testimony, when evaluated, is entirely incredible, Under the de- 
cisions of this Court, and the facts of this case, it is believed that it was error 
for the trial court to submit the case to the jury. Consequently, it is urged that 
appellant’s motion for judgment of acquittal ought to have been granted when 
made at the close of the presentation of the evidence, The fact that it was not 
constitutes reversible error. 

IV. 

Appellant contends that it was error on the part of the trial court for it 
to have permitted the jury to consider the testimony of Thomasine Parker and 
James Brent. Thomasine Parker was an admitted accomplice or principal. It 
was shown that the sentencing had been delayed and that she had not been sen- 
tenced at the time of appellant’s trial. This factor alone, of necessity, had a 


material bearing on the witness's propensity to tell the truth. But this was not 
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all. In addition, Thomasine Parker’s testimony was unbelievable in and of 
itself. Moreover, it was contradicted in material respects by that of James 
Brent. James Brent was also deeply involved in the perpetration of the crimes 
charged. There is no question, the Government could have indicted him for the 


very same acts charged to the appellant. It was clear that Brent was cooperating 


with the authorities and that the reward he was given for the cooperation was not 


being indicted together with the other parties. His testimony was also incredible. 
It was contradicted by that of Thomasine Parker. No one exercising intelligent 
judgment could believe the things he stated were true. Under such circumstances, 
appellant contends, it was the duty of the trial court to take the case from the 
jury, for appellant had been denied a fair trial to which he was entitled under the 
Constitution of the United States and under our concept of criminal justice in this 
‘Country. 
V. 

At the time of trial the appellee called as a witness one Joseph A.. Verant, 
a postal inspector. A study of this witness’s testimony reveals that it has no 
possible relevancy or materiality to any issue in the case. _The prosecuting 
attorney, however, asked this witness a question which, it is believed, was 
devised to inform the jury that the appellant was under investigation by the au- 
thorities for crimes and offenses not charged in the indictment. _This, as a 
matter of fact, was true; and Mr. Verant subsequently appeared and testified 
in a companion case to the instant one, which is now on appeal in this Court, 
No. 13951. It has long been axiomatic in our system of jurisprudence that a 
witness should not be called for the sole purpose of prejudicing or biasing the 
position of an accused in a criminal case, Authorities in support of this proposi- 
tion are numerous. If a jury could be given the idea that an accused was also 
involved in other crimes, it would surely weigh heavily against him. -Sucha 
procedure should not be condoned. It is contended, therefore, that the prejudice 


was such that the trial court ought to have granted appellant's timely motion for 
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accomplice testimony (J. A. 35; R. 121-122). Exception was duly taken to this 

ruling and the matter is set out in full in the Joint Appendix (J. is. 34-36; R. 121-123). 
The motion of the defense for a judgment of acquittal was denied by the 

trial court (J. A. 36;-R. 123). 
The trial court, in charging the jury, quoted the provisions of the statutes 

involved in each of the three counts in the indictment (J. A. 36-37; R. 128-129). 


In doing so, the trial court added language not contained in the statutes (J. A. 36-37; 


R. 128-129). This, it will be argued, was prejudicial to the appellant. 





The trial court instructed the jury with respect to appellee’s contention 
that appellant could be found guilty by virtue of his participation in the crimes being 
charged (J.A. 37-38; R. 132-133). The trial court further charged the jury with 


respect to the culpability of persons aiding and abetting a principal offender in 





crimes. It was stated that a person who aids or abets may be|charged as a 
principal offender and is equally guilty with the principal (J. A. 38; R. 134). These 
instructions, it will be argued, were not in accordance with the law controlling the 
case. The instructions challenged are set forth in full in the J dint Appendix (J. A. 
36-39; R. 128-136). : 
Following this, the trial court charged the jury with respect to accomplice 
testimony. In this particular case, the court specifically named Thomasine Parker 
as an accomplice; but the trial court refused to name James Brent as an accomplice 
and refused to give the required cautionary instruction specifically with respect 


to him (J. A. 34-39; R. 120-136). The instructions as given are set forth in the 


Joint Appendix (J. A. 34-39; R. 120-136). It is believed that these instructions 





were prejudicial to appellant. The point will be argued. | 


| 
The appellant was sentenced on March 7, 1957 (J. A. 6;/R. 8). It is con- 
: | 


tended that the sentences are illegal. The sentences are set out in full in the 


Joint Appendix (J. A. 6;°R. 8). | 
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STATUTES, REGULATIONS AND RULES INVOLVED 





Constitution of the United States, Amendment Six, The relevant portions 


of Title 18 of the United States Code, namely: Title 18, Section 2, U.S.C., Act 

of June 25, 1948, c. 645, 62 Stat. 684, as amended, October 31, 1951, c. 655, 
Section 17b, 65 Stat. 717; Title 18, Section 495, U.S..C., Act he June 25, 1948, c. 
645, 62 Stat. 711; Title 18, Section 1708, U.S.C., Act of June 25, 1948, c. 645, 


62 Stat. 779, amended May 24, 1949, c. 139, Section 39, 63 Stat. 95. The relevant 


portions of the D..C. Code, namely: Title 22, Section 105, D..'\6. Code (1951), 


Act of March 3, 1901, 31 Stat. 1337, c. 854, Section 908; Title 22, Section 1401, 


D. C. Code (1951), Act of March 3, 1901, 31 Stat. 1326, c. 854, Section 843. 


The pertinent rule of the Federal Rules of Criminal Procedure, namely, Rule 29(a), 





Federal Rules of Criminal Procedure. These laws and rule are set out in Ap- 


pendix A, infra, 


STATEMENT OF POINTS 





I, ! 

4 fatal variance occurs when the allegations set forth in each count of 
the indictment charge the appellant, the defendant, below, with the unlawful 
possession, forging, and uttering of a check payable to “Mary F. Green” and the 
proof or testimony at the time of the trial is all to the effect that the party in- 
volved was not “Mary. F. Green”, but was one Mary F. UR 

i. | 

. Under the law controlling in the instant case, the variance between the 

allegations set forth in the indictment and the proof adduced at the time of trial 
is fatal, where the appellee has failed to establish that the appellant unlawfully 
had possession of a check which had been Seaton from an authorized depository 


of the mails of the United States or that the appellant forged the check or that the 


appellant uttered the check, 











Il, 


As a matter of law, there was not sufficient evidence to have enabled 


reasonable men to conclude that the accused (appellant herein) was guilty beyond 


a reasonable doubt of the crimes charged in the indictment. | 
| 


IV. 
It was error for the trial court to have permitted the jury to consider the 


testimony of Thomasine Parker and James Brent, where it was shown that these 


witnesses were testifying under duress or fear of possible harsh treatment by 





government authorities or where such an inference could fairly be drawn from the 
testimony of the said witnesses themselves when the testimony of these witnesses 
was conflicting and otherwise unbelievable, in that such procedure effectively 
denied to appellant a fair and impartial trial to which he was entitled under the 
Constitution of the United States. | 
v. : 
The trial court should have granted appellant’s motion for a mistrial, where 


appellee, through the prosecuting attorney, called a witness for the sole and ex- 


clusive purpose of prejudicing and biasing appellant in the eyes of the jury by 





directing questions to this witness contrived to convey to the jury.the fact that ap- 


pellant was under investigation for crimes and offenses not charged in the indictment, 
| 


and, under these circumstances, it was prejudicial error for the trial court to com- 


pound the harm done, after ruling on appellant’s motion for a mistrial, by pro- 
pounding additional questions to this witness which necessarily further prejudiced 
| 


the appellant in this respect in the eyes of the jury. | 


VI, | 


It was prejudicial error for the trial court to refuse to exclude hearsay 
testimony between an accomplice and a third party out of the presence and hearing 
of the appellant over seasonable objection by the trial counsel for the appellant. 

Vil, | 


It was prejudicial error for the trial court to refuse to allow the appellant 





to disclose his criminal record during direct examination by his court appointed 
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attorney, where the purpose of such a disclosure was to demonstrate to the jury 
‘his desire to inform it on all pertinent matters and, further, to! enable the appel- 
lant to anticipate and meet the presentation of this record by the prosecuting at- 


torney on cross-examination. 





. vit. 


The trial court erred in refusing to consider the question of whether 


James Brent was an accomplice and, further, in refusing to specifically; instruct 
the jury that the said James Brent was an accomplice under the facts of the case 
and that his testimony should be weighed and evaluated as accomplice testimony. 
TX, 
The trial court failed to adequately instruct the jury with respect to the 
weight and credit to be given accomplice testimony. 
Xx 
The trial court erred in instructing the jury by reading he the jury what 
the court stated was a verbatim account of the statutes involved, when, in doing 
so, the trial court added language of its own, not a part of the statutes in question, 


where the addenda had the effect of confusing or misleading the jury as to what the 


law governing the case actually was. 





XI. 


Under the law controlling the case, it was error for the trial court to 


_ instruct the jury that the accused, appellant herein, could be found equally guilty © 


| with the principal offender under evidence which showed that the appellant was an 
| accessory before the fact. 
XI, ! 
It was prejudicial error for the trial court to instruct the jury that it had 
the right to convict the appellant on the sole and uncorroborated testimony of an 
accomplice, where the trial court did not then. and there further instruct the jury as 
to’ the remaining portion of the proposition of law being explained, namely, that 
such testimony is unreliable and must be scrutinized with care and accepted only 


with caution, | 











XIII. | 


The sentences given appellant by the trial courtare illegal under the 


facts of the case and the law governing it. 


XIV. 





The appellee’s failure to prove that the check in question was stolen from 
an authorized depository of mail matter requires a reversal of the verdict of 


the jury as to the first count of the indictment, 
SUMMARY OF ARGUMENT 


I, 
Appellant contends that there is a fatal variance netwoeh the allegations 
get forth in each count of the indictment and the proof offered at the time of 
trial. The indictment charged that the check in question was payable to one 
Mary F. G-r-e-e-n, At the time of trial a witness was called|by the name of 
Mary F. G-r-e-e-n-e. This witness resided at 611 - 49th Street, Northeast. 
The check was endorsed by a Mary F. G-r-e-e-n who resided at 621 - 49th 


Street, Northeast. This is a variance. It is believed, under the authorities 





cited, that it is a material variance and fatal to the indictment, especially 
where, as here, the instrument in question is set out in the indictment 
according to its tenor. 


II. 





Appellant was indicted and tried under Federal statutes for the unlawful 
possession of a check which allegedly had been stolen from an authorized deposi- 
tory of mail matter; for forging the check; and for uttering the check, Under the 
law of the District of Columbia, an accessory before the fact may be charged 
as a principal. If at the time of trial it is shown that the accused aided or 
abetted the principal offender, such evidence would be sufficient to allow the 


jury to find him guilty of the charges as laid in the indictment. Under the 


Federal law, however, the statutory provision is different. It merely provides 
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that those who aid, abet or counsel others in the perpetration pf a crime are 
punishable as principals. It is contended, first, that the Federal statute is con- 
trolling, and that our local statutes have no application to the Precent proceeding. 
Secondly, it is contended that the Federal statute involved, namely Section 2 of 
Title 18, United States.Code, does not modify the common law rule. Since it 
does not, the common law rule must prevail. At common law/an indictment 
must charge a person correctly, i.e., as a principal or an accessory. If the 
indictment charges a person as a principal, there can be no conviction on evi- 
dence showing that he was merely an accessory. It is argued, this law controls 
the instant case. Appellant cites the authorities to support this contention, 
III. | 
Appellant asserts that there was not sufficient evidence to warrant the 


submission of the case to the jury. The evidence in the case is thoroughly re- 


viewed in the Statement of the Case to enable the Court to understand the basis 





of appellant's position in this respect. The case could not have gone to the jury 
had it not been for the testimony of two witnesses, Thomasine Parker and James 
Brent. Their testimony, when evaluated, is entirely incredible, Under the de- 


cisions of this Court, and the facts of this case, it is believed that it was error 


for the trial court to submit the case to the jury. Consequently, it is urged that 





appellant’s motion for judgment of acquittal ought to have been granted when 
made at the close of the presentation of the evidence, The fact that it was not 
constitutes reversible error. 
IV. 
Appellant contends that it was error on the part of the trial court for it 
to have permitted the jury to consider the testimony of Thomasine Parker and 
James Brent. Thomasine Parker was an admitted accomplice or principal. It 
was shown that the sentencing had been delayed and that she had not been sen- 
tenced at the time of appellant’s trial, This factor alone, of tener had a 


material bearing on the witness's propensity to tell the truth. But this was not 
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all. In addition, Thomasine Parker’s testimony was unbelie vatite in and of 
itself. Moreover, it was contradicted in material respects by that of James 
Brent. James Brent was also deeply involved in the perpetration of the crimes 
charged, There is no question, the Government could have indicted him for the 
very same acts charged to the appellant. It was clear that Brent was cooperating 


with the authorities and that the reward he was given for the cooperation was not 


being indicted together with the other parties. His testimony was also incredible. 
It was contradicted by that of Thomasine Parker. No one exercising intelligent 
judgment could believe the things he stated were true. Under such circumstances, 
appellant contends, it was the duty of the trial court to take the case from the 
jury, for appellant had been denied a fair trial to which he — entitled under the 
Constitution of the United States and under our concept of criminal justice in this 
‘Country. | 
V. 


At the time of trial the appellee called as a witness one Joseph A.. Verant, 


a postal inspector. A study of this witness’s testimony reveals that it has no 





possible relevancy or materiality to any issue in the case. The prosecuting 
attorney, however, asked this witness a question which, it is believed, was 

| 
devised to inform the jury that the appellant was under inve stigation by the au- 
thorities for crimes and offenses not charged in the indictment. .This, as a 
matter of fact, was true; and Mr... Verant subsequently appeared and testified 
in a companion case to the instant one, which is now on appeal in this Court, 
No. 13951. It has long been axiomatic in our system of jurisprudence that a 

| 
witness should not be called for the sole purpose of prejudicing or biasing the 
position of an accused in a criminal case, Authorities in support of this proposi- 
tion are. numerous. If a jury could be given the idea that an accused was also 
involved in other crimes, it would surely weigh heavily again him, -Sucha 


procedure should not be condoned, It is contended, therefore, that the prejudice 


| 
was such that the trial court ought to have granted appellant’s timely motion for 
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a mistrial. In conjunction with this matter, appellant further c ontends that the 
trial court’s ex parte questioning of this witness on the same subject compounded 
the very injustice to which the motion for a mistrial was directed. The questions 
of the trial court made it even clearer that Mr. Verant, a postal inspector, had 
been engaged in the investigation of the appellant with respect to his involvement 
in other offenses, not related to those set out in the instant indictment, For 
these reasons, it is argued, the verdict of the jury ought to be set aside and the 


appellant should be granted a new trial, at the very least, | 


vi. 
The trial court refused to exclude hearsay testimony which took place 
between Thomasine Parker and the salesman at the Rayco soeicover store, 
Appellant contends that it was prejudicial error on the part of the trial court to 
refuse to do so, where trial counsel for the appellant made seasonable objection 
to the testimony. | 
VIL 
Appellant contends that an accused has a right, if he chooses to do so, to 
disclose his criminal record on direct examination. The appellee objected to 
this disclosure when it was attempted by trial counsel for the appellant. The 
trial court sustained the objection. Appellant was the principal, the person 


charged with the crime. It is believed that commensurate with the right to con- 


duct one’s own defense within reasonable limits, there is also the right to make 


a free and honest disclosure of one’s past criminal record. This affords the 


accused an opportunity to demonstrate to the jury a desire to infor them on all 
of the facts in the case. In addition, an accused must have the right to anticipate 
and meet the presentation of a criminal record by a prosecuting attorney. If 
such a record exists, it is as certain as death and taxes that the prosecutor will 
present it to the jury. It has a devastating and almost fatal effect, far greater 


than it theoretically is supposed to have. This is the intelligence and experience 


of the Bar or at least of those who have had any dealings whatsoever in criminal 
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trial work, It was highly prejudicial to tie the appellant's, hands and to set him 


up for the battering ram (appellant’s criminal record) which fell from the lips 


| 
of the prosecutor on almost the first question on cross-examination of appellant. 


Vit. 
Appellant contends that the evidence adduced at time of trial clearly and 
demonstratively proved that James Brent was an accomplice to the crimes 
charged in the indictment. Under such cjrcumstances, it is the duty of the trial 


court to pass upon the question of whether a witness is an accomplice and to find, 


if the evidence is compelling, that he is an accomplice. The reason for this is, 





it is urged, that where a witness is an accomplice, the accused is entitled to an 
instruction to the effect that the witness's testimony is to be scrutinized with 
care and the utmost caution by the jury. The trial court refased to pass upon 
this question in this case, Under the law in the District of Columbia, it is be- 


lieved that this was error. James Brent was an accomplice and the trial court 


ghould have instructed the jury specifically to that effect. To not do so was 
| 


reversible error. 


IX. | 
Appellant contends that the trial court’s instructions to the jury with re- 
spect to accomplice testimony were not as full and complete as the law requires. 
Accomplice testimony is unreliable and should be given little weight. It is 
argued that it is not sufficient to merely state that it should be received with 
caution and scrutinized with care. That is the language utilized in some of the 
decisions of this Court; but it merely expresses the letter of the law rather 


than the spirit and intent behind it, These legalistic terms convey meaning to 
trained minds; because a lawyer has the historical eon and experience 
to understand what the court is saying. The overall effect of the charge of the 
court in this connection was not effective to convey to the minds of the jurors 


the concept being set forth. The result was that appellant was prejudiced in that 


| 
the jury undoubtedly gave greater credence to the testimony of Thomasine 
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Parker and James Brent than they should have. ynder the circumstances of the 


case. 


X. 
_Appellant argues that the trial court erred when it read to the jury what 
was stated to be verbatim et litteratim recitations of the criminal statutes in- 
volved in the crimes charged in the indictment, -Without aes or interruption 
the court added certain language to the statutes which most Likely misled the 
jury as to what the law actually was. The appellant, it is contended, was preju- 
diced in this regard; and, it is submitted, the verdict of the jury and the judgment 
of the court should be reversed and a new trial granted. : 
XI, 


Appellant has contended that in the absence of a statute to the contrary, 


the common law rule prevails with respect to pleading and proof relative to 





accessories and principals. This has been discussed under IL. , above. -Should 


appellant prevail on this point, it is further argued that the trial court’s instruc- 
| 
tion to the jury that the appellant could be found equally guilty with that of a 


principal offender under evidence which proved him to be an accessory before 
the fact constituted reversible error. : 

The trial court instructed the jury that it had the right to convict appellant 
on the sole, uncorroborated testimony of an accomplice. This is true only where 


the trial court instructs the jury with respect to the weight to be given accomplice 


testimony. It is conceded that the trial court eventually gave such an instruction. 


It is argued, however, that in stating the proposition of law, it was not enough 


to state the first half of it without then and there, stating the full principle being 
enunciated. This prejudiced the appellant; and it is believed it constitutes re- 


| 
versible error. | 


XII. 
Appellant was given individual sentences on each of the three Counts of 


the indictment. The first Count charged the appellant with the unlawful possession 














of a check which had been stolen from an authorized depository of mail matter. 
It is conceded that this is a separate and distinct offense. Counts 2 and 3, how- 
ever, charge the appellant with forging and uttering the check/in question, re- 
spectively, It is conceded that a person may be convicted of forging or of 
uttering, or of both; but where a person js both the forger and the utterer, the 
offense merges into the single crime of forgery. A guilty party, therefore, may 
not be sentenced to individual prison terms for each count in see an indictment, 
which may charge separately the forging and the uttering, where he is found guilty 
of both. For this reason, it is contended, the sentence of the trial court was 
illegal. 

XIV, 


Appellant contends that appellee failed to prove that the check in question 





was stolen, or, at least, that it was stolen from “an authorized depository of 
mail matter.” There was no proof whatever that the receptacle described in the 


two sentences of testimony of Mary F. Greene was an “authorized depository of 


mail matter.” It is incumbent upon the Government to show by competent proof 


that such a receptacle was or is “an authorized depository of mail matter.” 


This is an essential element of the crime charged. Moreover, there was no evi- 


=——_ 
dence of any substance that the check in question had been stolen, It is asserted 


that every material element of an offense charged must be proved. The appellee 


failed to do so. The conviction on Count 1 of the indictment, therefore, must 


fall. ' | 
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ARGUMENT 


I, 





4 FATAL VARIANCE OCCURS WHEN THE ALLEGATIONS.SET. FORTH IN EACH 
COUNT OF THE INDICTMENT CHARGE THE APPELLANT, THE DEFENDANT, 
BELOW, WITH THE UNLAWFUL POSSESSION, .F ORGING, AND UTTERING OF 
A CHECK PAYABLE TO “MARY F. GREEN” AND THE. PROOF_OR TESTIMONY 
AT THE TIME OF THE TRIAL IS ALL TO THE EFFECT THAT. THE PARTY 

| INVOLVED WAS NOT “MARY F. GREEN", BUT WAS ONE MARYER AS = | 
-G-R-E-E-N-E. 


The indictment returned against the appellant, Joseph F. Fenwick, charges 


him with the unlawful possession, forging, and uttering of a check drawn on the 
13/ 

Treasurer of the United States, payable to Mary F. G-r-e-e-n. | The testimony 

submitted at the time of the trial showed that the said check had been made payable 


to one Mary F. G-r-e-e-n-e, The check in question was set out in the indictment 





according to its tenor, Although the rules of pleading do not require that this be 
done, for an instrument may be pleaded according to its purport, when the 


election is made, the proof offered must be in strict accord ra the matters 
in the indictment. The variance is fatal. 
| 

Every element of the offense charged must be established to authorize a 
conviction under the instant indictment. The Sai is fatal to the prosecution, 
37 C.J.S., Forgery, Sections 66 and 77; Underhill, Criminal Evidence, Section 
772 (5th Edition, 1956), No matter how significant or insignificant the variance 
may appear to be, where there is difference the law will not be changed by a 
matter of degree. Burress v. Commonwealth, 27 Grattan’s Rpts. 934, 939 
(Supreme Court of Appeals of Virginia, 1876). 

This rule is laid deep in the foundation of the American concept of criminal 
justice. This concept of justice affords the accused every safeguard; and it 
requires that the prosecution use care and caution in preparing! its pleadings. 


The cases in support of this contention extend from the early days of this Nation 


to the present time. They clearly demonstrate that the variance in the instant 





13/ The factual foundation for the appeal and all references to the Joint Appendix 
and Record are set forth in the Statement of the Case, Brief for Appellant, 
pp. 2-18, supra. | 
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case is rot Burress v. Commonwealth, 27 Grattan’s Rpts. 934, 939 (Supreme 
Court of Appeals of Virginia, 1876); State v. Fay, 65 Mo. 490, 493 (Supreme Court 
of Missouri, 1877); McCllellan v. State, 32 Ark. 609, 611 (Supreme Court of 
Arkansas, 1877); McDonnell v. State, 58 Ark, 242, 248-249, 24 S. W. 105, 105-106 
(1893); May v. State, 115 Miss. 708, 714-716, 76 So. 636, 636-637 (1917); 


Burks v. State, 88 Tex. Crim. App. Rpts. 294, 295, 225 S. W. 1094, 1095 


(1920); Hurd v. State, 99 Tex. Crim. App. Rpts. 388, 389-390, 269 S. W. 





439, 439-440 (1925); Strong v. State, 143 Tex. Crim. App. Rpts. 641, 646, 
160 S. W. 24 923, 926 (1942); Times v, Hudspeth, 164 Kans. 471, 474-475, 190 
P. 2d 867, 870 (1948); Hays v. State, 207 Miss. 748, 750, 43 So. 2d 206, 207 


| 
(1949); Aduddell v. State, 156 Tex..Crim. App. Rpts. 495, 496, 244 S.W. 2d 234, 


235 (1951); State v. Hudson, 47 Del. 387, 388-391, 91 A. 2d 535, 536-537 (1952); 


Williams v. State, Tex. Crim. App. Rpts. _, 301S. W. 2d 107, 108 (1957). 


II, 


UNDER THE LAW CONTROLLING IN THE INSTANT CASE, THE VARIANCE 
BETWEEN THE ALLEGATIONS SET FORTH IN THE INDICTMENT AND THE 


PROOF ADDUCED AT THE TIME OF TRIAL IS FATAL, WHERE THE 
APPELLEE HAS FAILED TO ESTABLISH THAT THE APPELLANT 
UNLAWFULLY HAD POSSESSION OF A CHECK. WHICH HAD BEEN STOLEN 


FROM AN AUTHORIZED DEPOSITORY OF THE MAILS OF THE UNITED 
STATES OR THAT THE APPELLANT FORGED THE CHECK OR THAT THE 


APPELLANT UTTERED THE CHECK, | 


In the instant case, the appellant, Joseph F.. Fenwick, was charged as a 
principal, The proof received at the time of the trial, however, _ revealed that 


| 
he was not present at the time the crimes were committed--that he did not forge 


or? utter the check. There was no substantial evidence to show that he was 
unlawfully in possession of the check in question or that the said check had 
been stolen from an authorized depository of mail matter. The facts, if they 
proved anything at all, indicated that the appellant was an accessory before the 
fact. : 


| 
If the appellant had been indicted under our local statute's for forgery or 
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14/ 


uttering a forged instrument perhaps he could have been. charged as a 


principal and-convicted on proof t he was an accessory before the fact. The 





; 15 ! anit 
law would seem to indicate in ce The statute in the District of Columbia in 
pertinent part is as follows: ! 

“In prosecutions for any criminal offense all persons advising, 
inciting, or conniving at the offense, or aiding or abetting the 
principal offender, shall be charged as principals and not as 
accessories... .* 16/ (Emphasis supplied. ) | 


The appellant, however, was not charged with a violation of our ‘Criminal 


17/ 


Code. The offenses were ones under the Federal Criminal Code 17 and 
his conviction must stand or fall by virtue of the related provisions of that 


Code, specifically, Title 18, Section 2, U.S.C., Act of June 25, 1948, c. 645, 





62 Stat. 684, as amended October 31, 1951, c. 655, Section 17b, 65 Stat. 717. 
The statute provides as follows: 


“(a) Whoever commits an offense against the United ptates or 
aids, abets, counsels, commands, induces or procures its commission, 


- is punishable as a principal, 


(b) Whoever willfully causes an act to be done which if directly 
performed by him or another would be an offense against the United 


States, is punishable as a principal.” (Emphasis supplied. ) 


The distinction between the two statutes is clear and compelling. The former 
states that accessories shall be charged as principals. The latter statute 


provides that accessories shall be punished as principals. 





In the absence of a statutory provision that an accessory is to be charged as 
a principal, the common law must prevail. At common law an indictment must 
charge a person correctly as principal or accessory, according to the facts. 


On an indictment charging one as principal, there can be no conviction on 


evidence showing that he was merely an accessory. It is true that the rule 


has been changed in some jurisdictions by statute, as in the District of Columbia; 


14/ Title 22, Section 1401, D.C. -Code (1951), Act of March 3, 1901, 31 Stat. 1326, 
c. 854, Section 843. 
15/ Title 22, Section 105,D.C.. Code (1951);-Act of March 3, 1901, 31 Stat. 1337, ¢.854 
Section 908; Maxey v. United States, 30 App. D. C. 63 (1907). 
16/ Statute cited, footnote 16, .supra. 

17/ Statement of the Case, Brief for Appellant, p. 2. 
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but a statute merely declaring that an accessory before the fact shall be deemed 


18 
a principal and punished as a principal does not change the eatene 


It is concluded, therefore, that the variance between the charges as laid in 





the indictment and the proof offered at the trial is fatal, The verdict of the jury 


and the conviction must not be allowed to stand. | 


| 
1 
1 


Ii, 





ASA MATTER OF LAW, THERE WAS NOT SUFFICIENT EVIDENCE TO HAVE 
ENABLED REASONABLE MEN TO CONCLUDE THAT THE ACCUSED 
(APPELLANT HEREIN) WAS GUILTY BEYOND A REASONABLE DOUBT OF 
‘OF THE CRIMES CHARGED IN THE INDICTMENT, | 


Guilt in a criminal case must be proved beyond a reasonable doubt and 





by evidence confined to that which long experience in the common-law tradition, 
to some extent embodied in the Constitution, has crystallized into rules of 
evidence consistent with that standard. These rules are historically grounded 
rights of our system, developed to safeguard men from dubious and unjust con- 


victions, with resulting forfeitures of life, liberty and property, Brinegar v. 





United States, 338 U.S. 160, 174 (1949). Appellant contents that the evidence in 


this case does not meet this standard and that, as a matter of law, the jury should 

not have been permitted to consider it and to speculate as to the guilt or innocence 

of this appellant. Scott v. United States, 98 U.S. App. D.C. 105, 232 F. 2d 362 

(1956); Cooper v. United States, 94 U.S. App. D.C. 343, 218 F, 2d 39 (1954). 

The question of properly defining the burden of proof and of guilt beyond a reasonable 

doubt has been the subject of endless decisions of the courts of ae country. 

Appellant is not prepared to suggest a better or more correct definition than those 

already in existence. Hopt v. Utah, 120 U.S. 430, 30 L.Ed. 708, 7 S.Ct. 614 (1887). 
There remains the strong concern that the evidence here produced by the 


appellee was under so strong a cloud of uncertainty and was so unreliable that 


reasonable men could not, and should not have been permitted to, base a verdict of 


| 


18/ Smith v. State, 37 Ark. 274, 275-276, (Supreme Court of Arkansas, 1881); People 
v. Campbell, 40 Cal. 129, 141 (Supreme :Court of California, 1870). Clark and Marshall, 
A Treatise on the Law of Crimes, Section 158 (4th Edition, 1940); Underhill, Criminal 
Evidence, Section 85 (5th Edition, 1956). | 
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guilty upon it, sul In reaching this conclusion, it is asserted that this conviction must 


stand or fall on the testimony of Thomasine Parker and James Brent. The testimony 


of each or all of the other witnesses for the government could not support a verdict of 


guilty in this case. It did not support or corroborate the testimony of Thomasine 


Parker or James Brent. This point must be conceded by the government. 


Proceeding upon-the assumption that this view is correct-+-that the conviction, 


- 


if it is to stand, must be based entirely upon the testimony of Thomasine Parker 


and James-Brent--the testimony of these witnesses was unsubstantial and unbelievable. 





Thomasine Parker was an admitted principal, or accomplice, whose testimony was 


subject to that defect in the first instance. In addition, she wag testifying under 


duress or fear of what punishment she might receive if she did not do what was 


expected, She wanted probation and her sentencing had been continued, but not 


at her reque st! | 


Thomasine Parker's account of the alleged events was in dramatic conflict 


with the testimony of James Brent and inherently unbelievable, | How was it possible 


for her to have gone to two banks in this City on Saturday when all banks were 





closed on that day? Why did Thomasine Parker say that James' Brent was not 


present when she went to the bank in Seat Pleasant and James Brent boldly state 
that he was present? Why, of all the places mentioned at which attempts to 
cash the check were alleged to have been made, did these witnesses only 


specifically identify the ones where they themselves could be identified ? Was it 


not more than mere coincidence that Brent lied to the salesman at the Rayco store 


in telling him that Thomasine Parker was “his wife--his girl friend”, when-Brent 


testified he never had seen Thomasine Parker before the events in question? Was 





it not more than just pure circumstance that Thomasine Parker forged the check 
and passed it and that only James Brent was present when these two acts were 


perpetrated?” Is it not more than just mere coincidence that all of the corroborating 


19/ The evidence in the instant case has been reviewed in its entirety in the 
Statement of the Case, Brief for Appellant, pp. 2-18, supra. 
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evidence of the other witnesses in the case linked James Brent and Thomasine Parker 


to the crimes and not the appellant? It was his car. It was his tag number that the 
liquor dealer noted on the check. It was Thomasine Parker who was recognized as 


the girl who hung around ‘1000 49th”, as noted on the check, where many liquor 





orders from Mr. Love’s liquor store were delivered. But as|to appellant, there was 
not one shred of evidence that independently linked him with the crimes charged. 


Only the conflicting testimony of these two witnesses, who were, indeed, in fear 





of the heavy hand of the law. If the tests applied here are the ones for securing to 

persons charged with crime a fair trial and conviction only upon proof beyond a 

reasonable doubt, every citizen should quake with fear when an accusing finger 

is pointed at him, for they are no safeguard at all. 
James Brent’s testimony was in conflict with that of Thomasine Parker. His 

testimony was either an incredible account of gross stupidity Be that of a very 

clever criminal in the process of absolving himself from the ¢rime he had com- 

mitted and placing the blame for it upon another. James Brent also was under 

duress or fear of being indicted at the time he testified, Moreover, how could 

any one claim the innocence of a new born babe as to what was going on, as James 

Brent did, and, at the same time, admit that appellant, a friend of his of almost 

ten years standing, was being charged by Brent $10.00 for a ride in his car to get 

a check cashed! Under these circumstances and the other conflicts and 

contradictions spelled out in the Statement of the Case, Brief for Appellant, it is 

submitted, appellant’s motion for judgment of acquittal should have been granted. 20/ 
Appellant would agree that the functions of the jury include the determination 

of the credibility of witnesses; the weighing of the evidence; and the drawing of 

justifiable inferences of fact from proven facts. But appellant insists that it is the 

function of the trial court to deny the jury any opportunity to operate beyond this 

20/ Rule 29 (a), Federal Rules of Criminal Procedure, The Rule provides, in part, 

as follows: “The court on motion of a defendant or of its own motion shall order the 

entry of judgment of acquittal of one or more offenses charged in the indictment or 


information after the evidence on either side is closed if the evidence is insufficient 
to sustain a conviction of such offense or offenses. 
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province. The jury may not be permitted to conjecture merely, or to conclude upon 
pure speculation or from passion, prejudice or sympathy. The critical point in 
this boundary is the existence or non-existence of a reasonable doubt as to guilt. 


United States v. United States Gypsum Co., 51 F.-Supp. 613, 628-633 (D.C. -D.C., 


1943). If the evidence is such that reasonable jurymen must necessarily have such a 





doubt, the judge must require acquittal, because no other result is permissible 
within the fixed bounds of jury consideration. Curley v. United States, 81 U.S. 
App. D.C. 389, 392-393, 160 F.2d 229, 232-233 (1947). From these considerations, 


it is concluded, the evidence was not sufficient to have enabled reasonable men to 
| 


reach a verdict of guilt beyond a reasonable doubt in this case. Appellant's motion 
for judgment of acquittal ought to have been granted. Curley v. United States, 
| 


supra; Collis v. United States, U.S. App. D.C. , F. 2d 


(No. 13539, June 27, 1957). 


IV. 


i 
IT WAS ERROR FOR THE TRIAL COURT TO HAVE PERMITTED THE JURY TO 


CONSIDER THE TESTIMONY OF THOMASINE PARKER AND JAMES BRENT, 
WHERE IT WAS SHOWN THAT THESE WITNESSES WERE TESTIFYING UNDER 
DURESS OR FEAR OF POSSIBLE HARSH TREATMENT BY GOVERNMENT 
AUTHORITIES OR WHERE SUCH AN INFERENCE COULD FAIRLY BE DRAWN 
FROM THE TESTIMONY OF THE SAID WITNESSES THEMSELVES WHEN THE 


TESTIMONY OF THESE WITNESSES WAS CONFLICTING AND OTHERWISE 


UNBELIEVABLE, IN THAT SUCH PROCEDURE EFFECTIVELY DENIED TO 
APPELLANT A FAIR AND IMPARTIAL TRIAL TO WHICH HE WAS ENTITLED 


APPELLANT A FAIR AND IMP ee 


UNDER THE CONSTITUTION OF THE UNITED STATES. 


The appellant urges that Thomasine Parker and James Brent were testifying 
under duress or fear of what punishment they might receive if they did not cooperate. 
Thomasine Parker was indicted together with the appellant, J obeph F, Fenwick. 

She had not been sentenced at the time of the trial. Her sentencing had been delayed 
beyond what normally would be the case. This delay was not fequested by 
Thomasine Parker. A fair person, impartially considering sch a state of 

affairs, could not but conclude that Thomasine Parker was testifying with fear of 


; | 
what was in store for her, and, therefore, under duress. . Was it to be probation 


or jail? This fact should have been made clear to the jury by the trial court; but 


it was not. | 
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Appellant argues that this fact alone made Thomasine Parker's testimony 
untrustworthy. When coupled with the further facts that she was an admitted 
accomplice; that her testimony was unbelievable when cnnsidered in itself; that 
it was in direct and material conflict with that of James Brent--under those con- 
ditions--her testimony should not have been submitted to the jury. To do so was to 
deny appellant a fair trial, | 

The same contention is made with respect to the testimony of James Brent. 
-This man by his own admissions was deeply involved in the crimes. He had the 
two-tone Cadillac car in which Thomasine Parker was taken for place to place 
to cash the check; he was present when the check was forged and made false 

statements at that time, knowing them to be false, saying Thomasine Parker was 
his wife or his girl friend. | 

J axnesl Brent was the one who took Thomasine Parker to the Strand Liquor 
_ Store on’ Division .Avenue where the check was eventually cashed. He was the 


one who accompanied her into the liquor store and had the check cashed. It was 


his car which was identified at the scene of the crime. James Brent had known the 





appellant for 8 or 10 years and had been to the appellant's home on many occasions. 


He knew appellant’s sister, Mary F. Green, It was James Brent that went to 


the said Mary F..Green to ask her not to report the check stolen--that he would 


give her the money for it if she did not report it to the authorities. It was he 


| 
that said he went to a bank in Seat Pleasant on a day on which he, Brent, was 


not even supposed to have been present at all. | 


James Brent went to a lawyer and the lawyer allegedly advised him to go to 
| 


the authorities. Brent was scared then and was looking for a way out. He was in 


this thing real deep and no one with any knowledge of law and with any human 


experience could conclude that his testimony was not given under duress i.e., 
under the fear of being indicted for these crimes and sent to prison for possibly 


twenty years. 





James Brent’s own testimony was an indictment of his perpetration of these 


crimes with Thomasine Parker. It was conflicting with that of Thomasine Parker 
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and unbelievable in and of itself. It is submitted, it was a denial of a fair trial 
to the appellant to have permitted the jury to consider the testimony of these 


witnesses, especially without cautionary instructions as to its reliability. 





The appellant was entitled to a fair and impartial trial. Constitution of the 


| 
i 
1 


United States, Amendment VI. This includes court procedure, rules of evidence, 


and proper instructions to the jury. Sunderland v. United States, 19 F.2d 202, 


216 (8th Cir., 1927); Egan v. United States, 52. App. D.C. 384, 397, 287 Fed. 





958, 971 (1923); Miller v. United States, 120 F.2d 968, 973 (10th Cir., 1941). 
Under the circumstances of this case, permitting Thomasine Parker and James 
Brent to testify and allowing the jury to consider their peer, in eeuaee its 


verdict amounted to a denial of a fair trial to the appellant. People v. Hermens, D 
aS 
5 Ill. 2d. 277, 125 N.E. 2d 500 (1955). | 


| 

- | 
i 

| 


V. 


i 





THE TRIAL COURT SHOULD HAVE GRANTED APPELLANT'S MOTION FOR A 
MISTRIAL, WHERE APPELLEE, THROUGH THE PROSECUTING ATTORNEY, 
CALLED A WITNESS FOR THE SOLE AND EXCLUSIVE PURPOSE OF 
PREJUDICING AND BIASING APPELLANT IN THE EYES OF THE JURY BY 
DIRECTING QUESTIONS TO THIS WITNESS CONTRIVED TO CONVEY TO THE 
JURY THE FACT THAT APPELLANT WAS UNDER INVESTIGATION FOR 
CRIMES AND OFFENSES NOT CHARGED IN THE INDICTMENT, AND, UNDER 
THESE CIRCUMSTANCES, IT WAS PREJUDICIAL ERROR FOR THE TRIAL 
COURT TO COMPOUND THE HARM DONE, AFTER RULING'|ON APPELLANT'S 
MOTION FOR A MISTRIAL, BY PROPOUNDING ADDITIONAL QUESTIONS TO 
THIS WITNESS WHICH NECESSARILY FURTHER PREJUDICED THE 


APPELLANT IN THIS RESPECT IN THE EYES OF THE JUR Y. 


21/ 


The appellee called as a witness one Joseph A. Verant, a postal inspector, — 


This witness did not testify to any material or relevant fact. Itiwas apparent 


immediately that the sole purpose of this witness was to place before the | jury the 


fact that the appellant was a8 implicated in in other crimes and offenses not charged in 





the indictment, 
The trial court compounded the prejudice to the appellant by its ex parte 


questioning of the witness on the very subject to which appellant's trial counsel 





2i/ The factual basis for this argument is set out in the Statement of the Case, 
Brief for Appellant, pp. 5-6, supra. 


| 
i 
| 
| 
| 
| 
| 
| 
| 
| 








A) 


had just objected. The trial court offered no admonishment to the jury to disregard 
the testimony of the witness and did nothing to effectively correct the matter in the 


minds of the jury or abate the prejudice. 





The appellee must of necessity have known the substance and purpose of the 


testimony on Mr. Verant. Appellee must have known that his testimony was not 

material or relevant. 
Where, as here, on proper motion for a mistrial, the trial court denies 

the motion and does nothing to admonish the jury to disregard the evidence 


illegally elicited and, in fact, compounds the error by further questioning of the 


witness on the very subject to which objection was made, the error is prejudicial 





and requires reversal, Absent a requirement of showing systein or intent, 

evidence of offenses not charged in the indictment is not only inadmissible, but 
prejudicial if admitted. Helton v. United States, 221 F.2d 338, 340-341 (5th Cir., FA 
1955). This investigating officer or, if you will, post office policeman, should not 

have been called as a witness, where his testimony could have no possible 


relevance or materiality to the trial being conducted. The appellee is chargeable 


with knowledge of what this witness would say, especially under the circumstances 


of the case. Mitchell v. State, 22 Ala. App. 300,115 So. 149 (1928); People - 


v. Rodriguez, 134 Cal. 140, 66 Pac. 174 (1901); People v, Berkman, 307 Ill. 





492, 139 N.E. 91 (1923); People v. Hughey, 382 Ill. 136, 47 N-E. 24 77 (1943); 
Scarbrough v. State, 204 Miss. 487, 37 So. 2d 748 (1948); Harris v. State, 
Okl. Cr. 422, 204 P.2d 305 (1949); Commonwealth v. Roberts, 161 Pa. Super. 
548, 55 A.2d 577 (1947); Solsona v. State, 140 Tex. Crim. App. Rpts. 305, 144 
S.W. 2d 270 (1940); Augustine v. State, 201 Miss. 277, 28 So. 2d 243 (1946); 
United States v. Lo Biondo, 135 F.2d 130 (2nd Cir., 1943); Billings v. United 
States, 42 App. D.C. 413 (1914); Hatchet v. United States, 54 App. D.C. 43, 


293 Fed. 1010 (1923); Burge v. United States, 26 App. D.C. 524 (1906); 





Roulston v. State, Okl. Cr. , 307 P. 2d 861, 869-872 (1957); Smith v. 
United States, 67 App. D.C. 251, 91 F. 2d 556 (1937); Robinson v. United States, 


57 App. D.C. 143, 18 F.2d 185 (1927). 











vi, 





WAS PREJUDICIAL ERROR FOR THE TRIAL COURT TO REFUSE TO EXCLUDE 


IT 
HEARSAY TESTIMONY BETWEEN AN ACCOMPLICE AND A THIRD PARTY OUT 
OF THE PRESENCE AND HEARING OF THE APPELLANT OVER SEASONABLE 
OBJECTION BY THE TRIAL COUNSEL FOR THE APPELLANT. 

| 


OBJECTION BY THE TRIAL COUNSEL FOR — 
| 


Over objection of trial counsel for the appellant, the trial ‘court refused 
to exclude the testimony of Thomasin e Parker as to a pennies that took 
place bet ween herself and a salesman at the Rayco Company store on Bladensburg 
Road. 22 / This conversation took place out of the presence of the appellant and 
the party designated as the “salesman” was never called as a watneaal 


Appellant contends that this was error. Statements by a third party out of 





the presence of the appellant are hearsay and should be excluded. Culwell v, 
United States, 194 F.2d 808, 811-812 (5th Cir., 1932); United States v. Bourjaily, 
167 F.2d 993, 996 (7th Cir. 1948). The admission of such evidence at the time of 
trial violated the appellant’s rights under the Sixth Amendment of the Constitution 
of the United States, for it denied him the right to cross-examine that person as 


to the making of the statements attributed to him. Hanfett v. United States, 


53 F, 2d 811 (8th Cir., 1931). 


vil. 





IT WAS PREJUDICIAL ERROR FOR THE TRIAL COURT TO RE FUSE TO ALLOW 


THE APPELLANT TO DISCLOSE HIS CRIMINAL RECORD DURING DIRECT 
EXAMINATION BY HIS COURT APPOINTED ATTORNEY, .WHERE THE 
PURPOSE OF SUCH A DISCLOSURE WAS TO DEMONSTRATE TO THE JURY 


eS ee SO TINENT MATTERS AND, FURTHE 
HIS DESIRE TO INFORM IT ON ALL PERTINENT MATTERS AND, FURTHER, 
TO ENABLE THE APPELLANT TO ANTICIPATE AND MEET THE PRESENTATION 


TO ENABLE THE APPELLANT TO ANTI Cee INATION. 


OF THIS RECORD BY THE PROSECUTING ATTORNEY ON CROSS-EXAMINATION, 


Appellant contends that it was error for the trial court ta refuse to permit 


him to disclose his past criminal record on direct examination, 23/ Counsel for 


oe ! 
22/ The factual basis for this point is set out in the Statement df the Case, Brief for 

Appellant, pp. 8-9, supra. 3 ; 
23/ The factual foundation for this point is set out in the Statement of the Case, Brief 
for Appellant, pp. 14-15. | 
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the defense realized that this point would most certainly be developed by the 
appellee on cross-examination; and he had a right to anticipate this and meet it, 
in so far as it was possible to do so. Although it is said that pa evidence is 
admissible where the defendant takes the stand in his own behalfito test his 
credibility, Goode v. United States, 80 App. D.C. 67, 149 F.2d 377 (1945), and 
no one would argue with this, there still is nothing: in fairness and equity that 
can prevent an accused from reasonably attempting to anticipate the testimony 
the prosecution may elicit on cross-examination by admitting that such is true 
in his affirmative case. 


Appellant asserts that this was not an attempt to impeach bne’s own witness. 





There was no surprise, no unexpected statement, no unfavorable testimony. In 


- j 


the eyes of the defense it was favorable testimony. He wanted the jury to know 
what all of the facts were. He had an absolute right to essay to limit the great 
prejudicial effect testimony of this character has on the minds of juries by making 


a full and complete disclosure of his character as a part of his defense to a crime 


he alleges he did not commit. | 


vil. 


‘THE TRIAL COURT ERRED IN REFUSING TO CONSIDER THE QUESTION OF 
WHETHER JAMES BRENT WAS AN ACCOMPLICE AND, FURTHER, IN 
REFUSING TO SPECIFICALLY INSTRUCT THE JURY THAT THE SAID JAMES 
BRENT WAS AN ACCOMPLICE UNDER THE FACTS OF THE CASE AND THAT 
His TESTIMONY SHOULD BE WEIGHED AND EVALUATED AS ACCOMPLICE 
TESTIMONY. | 





The testimony of James Brent ea Thomasine Parker as well as all other 
witnesses in this case proved conclusively that James Brent was an accomplice 
to the crimes as charged. ae The proof of James Brent's participation in the 
events is clear and convincing and can lead to no other conclusion than the guilt 
of James Brent as the principal. If this testimony is viewed as sufficient to 
to determine the fate of Joseph F. Fenwick, the appellant, a fortiori, it must 
24/ The factual foundation for this point is set out in the Statement of the Case, 


Brief for Appellant, pp. 2-18, supra. 
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| 
be accepted as proving beyond all doubt that James Brent was a principal or 


accomplice, | 

The trial court refused to instruct the jury that James Brent was an, 
accomplice It declined to pass on that issue, stating that it would be left to the 
jury. This was error. Where, as in the present case, 4 witnegs admits to facts 
that clearly make him a principal or accomplice in the very crine charged in the 
indictment, it is a question of law, for the court to decide, whether the party is an 
accomplice, Egan v. United States, 52 App. D.C. 384, 392, 287 Fed. 958, 966 (1923). 


For the trial judge to refuse to pass upon this question and, as here, to place the 
matter before the jury without a proper cautionary instruction as to the accomplice, 
James Brent, was error. Egan v. United States, supra. Had the trial judge 
first made this determination, as it is contended he should have done,and determined 


that James Brent was an accomplice, then he would have had to| have instructed 





the jury that his testimony had to be received with caution and scrutinized with care, 
This was vital to the case for the defense, and being deprived of this defense greatly 
prejudiced nppeliaat’s cause, Bishop v. United States, U.S. App. D.C. __> 
Move Food (No. 13,444, Decided March 28, 1957); McQuade = United States, 


91 U.S. App. D.C. 229, 230,198 F.2d 987, 989 (1952); Egan v. United States, supra. 





The test to be applied in determining whether James Brent was an accomplice 
was not his guilt of the crime, which, after all, only a jury could decide, but 
whether he could have been indicted for the offense charged or neo another collateral 
offense. This is the law as appellant understands it. Undesbill, Criminal Evidence, 
Section 175 et seq. (5th Edition, 1956) and authorities cited. Under the circumstances, 
it was the duty of the trial court to rule on the point and under the facts of the 
case it was its further duty to charge the jury that James Brent was an accomplice. 
Rhea v. State, —s Ark. es 288 S. W. 2d 34, 35 (1956); People v. Barclay, 40 
Cal. 2d 146, 151-152, 252 P.2d 321, 324 (1953); Egan v. United States, supra. To 


fail to do so is reversible error. 





ees tneteainee | 
25/ Statement of the Case, Brief for Appellant, pp. 16-17, supra. 
| 








Ix. 


THE TRIAL COURT FAILED TO ADEQUATELY INSTRUCT THE JURY WITH 
RESPECT TO THE WEIGHT AND CREDIT TO BE GIVEN ACCOMPLICE 
TESTIMONY, | 





Appellant concedes that the trial court did instruct the jury with respect to 


accomplice testimony; but argues that these instructions were not adequate or 
26 | 
complete enough under the circumstances of the cree Appellant asserts, 


though the law may be that a conviction may be sustained on the uncorroborated 


testimony of an accomplice, it is-part and parcel to that proposition that the evidence 





or testimony of the accomplice must be received with caution and scrutinized with 
| 
care. : 


Appellant contends that such legalistic terminology may very well express the 


essence of the charge that should be made. A trained legal mind would understand 


it. The minds of jurors could not and cannot fathom the- significance: of such 


phraseology; and it becomes the duty of the trial judge to propound the basis of the 


rule in more fundamental terms. 


The testimony of an accomplice is of doubtful integrity and should be sub- 





jected to close scrutiny and minute examination, and it ought toi be weighed with 
great caution. Such testimony is not to be judged by the same standards as that of 
other witnesses; but it is to be acted upon with great caution and subject to grave 
suspicion. Underhill, Criminal Evidence, Section 181 (5th Edition, 1956) and 
authorities cited. It is believed that this is the law in this jurisdiction or it appears 
to be a fair interpretation of the cases which discuss the point.; Bishop v. United 
States, __—«U.S.. App. DC. _ F.2d (No. 13,444, March-28, 1957); 
Freed v. United States, 49 App. D.C. 392, 266 Fed. 1012-(1920); Egan v. United 
States, supra, at page 392, 966 (Federal Reporter); Mendelson v. United States, 

61 App. D.C. 127, 129, 58 F.2d 532, 534 (1932). If these cases can be construed to 


mean that the few words “construed with caution and scrutinized with care” 


satisfies the requirement of affording an accused a fair trial and adequate protection 


26/ Statement of the Case, Brief for Appellant, pp. 16-17, supra. 











| 
| 
| 
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| 
of the law, then, it is submitted, the law ought to be changed. See Johns v. United 


1 


States, 227 F, 2d 374, 375 (10th Cir., 1955). 


xX. 


THE TRIAL COURT ERRED IN INSTRUCTING THE JURY BY READING TO THE JURY 
WHAT THE COURT STATED WAS A VERBATIM ACCOUNT OF THE STATUTES 


INVOLVED, WHEN, IN DOING SO, THE TRIAL COURT ADDED LANGUAGE OF 


ITS.OWN, NOT A PART OF THE STATUTES IN QUESTION, WHERE THE 
ADDENDA HAD THE EFFECT OF CONFUSING OR. MISLEADING THE JURY AS 
TO WHAT THE LAW GOVERNING THE CASE ACTUALLY WAS. 


The trial court in instructing the jury read what it stated were the statutes 


27/ ieee 
involved in each of the three Counts in the indictment, — In each instance, re- 


spectively, the court added the following phrases in the order quoted: “is guilty of 
the offense designated in the said statute”; “is guilty of the offense described in that 
section of the United States Code”; and “is guilty of a violation of that section of the 
Code”, Appellant contends that this was misleading to the jury; for the statutes do 


not recite that a person is guilty of the crime described as stated by the trial court. 





. Guilt of a crime is a complex factor not determined or predicated upon any 
specific language of a statute, It embodies a trial; competent, relevant, and material 


evidence; the deliberation of a jury; as well as many other facrone: To say one who 

kills another is guilty of murder or one who signs a check is guilty of forgery or 

one who utters a check or possesses a check is guilty of anything, even conceding every 

element in the statute is also read to the jury at the same time, is not true. It is 

true that a jury may find an accused guilty of a crime, under the limitations of law, 

if he commits the acts prohibited by the Criminal Code; but guilt or innocence is not 

to be found in the words of a statute, especially where the eons were not there to 

begin with, | 
Appellant concedes that it is proper to read to the jury the| statute setting out 


a crime as the crime is charged in an indictment, Maynard v. United States, 94 


U.S. App. D.C. 347, 215 F.2d 336 (1954); Wheeler v. United States, 89 U.S. 


27/ Statement of the Case, Brief for Appellant, p..17, supra. 
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App. D.C. 143, 190 F.2d 663 (1951). A trial court may give an instruction in the 


exact language of a statute; but in the instruction which follows the quoted portion 





of the statute, the trial court must not close-with its own language or conclusions 
which have the effect of prejudging the case cr confusing the jury. Nelson v. State, 
121 Neb. 658, 655-666, 238 N. W. 110, 113 (1931); People v. Hamilton, 33 C. 2d 45, 
50-51, 198 P.2d 873, 876-877-(1948);- People v. Deloney, 41-C,2d 832, 841-842, 


264 P, 2d 532, 537-538 (1953). 





. XI, 


UNDER THE LAW CONTROLLING THE CASE, IT WAS ERROR FOR THE TRIAL 
COURT TO INSTRUCT THE-JURY THAT THE AGGUSED, APPELLANT HEREIN, 
COULD BE FOUND EQUALLY GUILTY WITH THE-PRINGIPAL OFFENDER UNDER 


EVIDENCE WHICH SHOWED THAT THE APPELLANT WAS AN ACCESSORY 
BEFORE THE FACT. | 


Appellant contends that it was error for the trial court to instruct the jury 


that the accused, Joseph F,. Fenwick, could be found guilty as 4 principal on 
| 


evidence proving that he was a person aiding or abetting the principal offender. / 


This contention is based upon appellant’s argument set out under his second point 


of the assignments of error. 


The argument there is to the effect that in the absence of a statute permitting 
an accused to be charged as a principal, the common law rule prevails. .Since at 


common law there could be no conviction on evidence showing that a person was 


merely an accessory where he was charged as a principal, as in the instant case, 


the instruction, obviously, does not express the law and is grossly misleading and 
prejudicial to the appellant. This argument, as stated, is predicated upon the 
correctness of appellant’s position as set out under the second point of the 


assignments of error. 


27/ Statement of the Case, Brief for Appellant, p, 17, supra. 
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IT WAS PREJUDICIAL ERROR: FOR THE TRIAL COURT TO INSTRUCT THE JURY 
THAT IT HAD THE RIGHT TO CONVICT THE APPELLANT ON THE SOLE AND 
UNCORROBORATED TESTIMONY OF AN-AGCOMPLICE, WHER E THE TRIAL 
COURT DID NOT THEN AND THERE FURTHER INSTRUCT THE JURY AS :‘TO 
THE REMAINING PORTION OF THE PROPOSITION OF LAW BEING EXPLAINED, 

NAMELY, THAT SUCH TESTIMONY IS UNRELIABLE AND M UST BE 

SCRUTINIZED WITH CARE AND ACCEPTED ONLY WITH CAUTION. 


The trial court instructed the jury that it was entitled to find the appellant 


guilty of the charges against him on the uncorroborated testimony of an accomplice. 





The portion of the charge complained of is as follows: 
«... in fact, the jury has a right to convict a person on the sole uncorroborated 


testimony of the accomplice if the jury believes the accomplice.” (J. A. 38; 
R. 134). ! . 


It is conceded, the cases-have-held that an accused may be conyicted on the un- 
corroborated testimony of an accomplice;: but that is only half of the: proposition 
of law set-out in these cases, Where the trial judge states the proposition, he is 
bound to: state it in full, namely, a person may be convicted onthe uncorroborated 
testimony of an accomplice-where the court instructs the jury that such testimony 
should be received with caution-and-serutinized with care.--See Bishop v. United 
States, ____ U.S. App. D.C. , Ss F.2d (No. 13,444, March 28, 1957); 
McQuaid v. United States, 91 U.S. App. D.C. 229, 198 F. 2d 98741952); Egan v. United 
States, 52 App. D.C. 384, 287 Fed. 958 (1923). It is submitted, the trial court should 


have stated the entire proposition of law. . The trial court gavé insufficient instructions 


on the subject of testimony of accomplices. This could not cure the defect in this mstarme. 


7 
| 
| 


: KIT, 





‘THE SENTENCES:GIVEN APPELLANT BY THE TRIAL COURT ARE ILLEGAL 
"UNDER THE FACTS OF THE CASE AND THE LAW GOVERNING IT. 


The trial court gave appellant separate sentences for forgery and for uttering 


the forged instrument under the Second and Third Count of the indictment. 224 This 
or dual punishment for 


is illegal; since it would amount to imposing a double sentence 


29/ Statemeht of the Case, Brief for Appellant, p. 17, supra, 











- 45 - 


a single crime. As stated in Frisby v. United States, 38 App. D.C. 22, 27 (1912), 
where the instrument is both forged and uttered by the same pergon, there is only the 
single crime of forgery committed. Appellant contends that the sentences imposed 


are invalid for this reason, 





XIV, | 
| 


THE APPELLESD'S-FAILURE TO PROVE THAT THE CHECK IN- QUESTION WAS 
STOLEN FROM AN AUTHORIZED DEPOSITORY. OF MAIL TER REQUIRES 
B® REVERSAL OF THE VERDICT OF THE JURY AS TO THE FIRST COUNT OF THE 


“A REVERSAL OF THE VERDICT OF THE JURY eee 


INDICTMENT. 


To sustain the conviction under the First Count of the Indictment which charged 


0; 
a violation of Title 18, Section 1708 of the United States Code, 30/ it was necessary 


to prove that the check in question had been stolen from an authorized -depository 


of mail matter. There was no substantial evidence that the check had been stolen 


or that it had been taken from an authorized depository of mail matter. 2/ 

It was essential that the appellee prove beyond a reasonable doubt each and 
every element of the crime charged, Egan v. United States, 52 App. D.C. 384, 393, 
287 Fed. 958, 967 (1923). In cases under this particular statute, it is necessary to 
prove that the check was stolen from an authorized depository of mail matter. 

United States v. Askey, 108 F. Supp. 408, 409-410 (D.C.S. D. Tex, , 1952). The 
government completely failed to sustain the burden of proof on this point. 

The prosecuting attorney further confused the matter in the minds of the jury 
by stating that all that was necessary was to show that the check had been taken from 


. : 32 - | : 
the “mails”. 32/ That point was never cleared up by an appropriate instruction. 


The jury must have been confused on this point for it could rever have ‘found the 





appellant guilty beyond a reasonable doubt on the First Count on the basis of the 


evidence before it. | 


Se 
30/ Statement of the Case, Brief for Appellant, p. 2, supra. 
31/ Statement of the Case, Brief for Appellant, p. 4, supra. 
32/Statement of the ‘Case, Brief for Appellant, p. 16, supra. 
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CONCLUSION 


For the reasons herein stated, it is submitted, the verdict of the jury 


and the judgment of the trial court, below, should be set aside land reversed, 





respectively, the cause remanded, and appellant granted a new trial; it is further 


submitted, that this Court may determine, under the facts of the case, that a 


judgment of acquittal ought to have been entered by the trial court, and should 
this be the decision of this Court, then the cause should be remanded and the 


trial judge should be instructed to so enter a judgment of acquittal as to this 


appellant. ! 


Respectfully submitted, 


John B. Letterman 
Communications Building 
710 Fourteenth Street, N. W. 
Washington 5, D.C. 
Counsel for Appellant 





August 5, 1957 
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APPENDIX A 


CONSTITUTION 


AMENDMENT VI - JURY TRIAL FOR CRIMES, AND PROCEDURAL RIGHTS 


“In all criminal prosecutions, the accused shall enjoy the right to a speedy 





and public trial, by an impartial jury of the State and district wherein the crime 


‘shall have been committed, which district shall have been previously ascertained 


by law, and to be informed of the nature-and cause of the accusation; to be con- 
| 
fronted with the witneases against him; to have compulsory process for obtaining 


‘witnesses in his favor, and to have the Assistance of Counsel for his defence. ”* 


I, 


‘STATUTES i 


-Title 18, Section 2, U:S..C., Act of June 25, 1948, c. 6s, 62 Sat. 684, as amended, 
October 31, 1951, c. 655, Section 17b, 65 Stat. 717: 


« (a) Whoever commits an offense against the United States or aids, abets, 
counsels, commands, induces or procures its commission, is punishable as a 
principal. | 

« (b): Whoever willfully causes an act to be done which if directly performed by 
him or another would be an offense against the United States, is punishable as a 


principal, As amended Oct. 31, 1951, c. 655, §17b, 65 Stat. 717." 
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Title 18, Section 495, U.S.C., Act of June 25, 1948, c. 645, 62 Stat. 71: 


“Whoever falsely makes, alters, forges, or counterfeits any deed, power of 
attorney, order, certificate, receipt, contract, or other writin , for the purpose 


of obtaining or receiving, or of enabling any other person, either directly or 





indirectly, to obtain or receive from the United States or any officers or agents 
thereof, any sum of money; or : 


“Whoever utters or publishes as true any such false, forged, altered, or 


counterfeited writing,. with intent to defraud the United States, knowing the same 
to be false, altered, forged, or counterfeited; or 


* * 


“Shall be fined not more than $1,000 or imprisoned not more than ten years, 


or both. June 25, 1948, c. 645, 62 Stat. 711.” 





‘Title 18, Section 1708, U.S..C., Act of June 25, 1948, c. 645, 62 Stat. 779, 
amended ‘May 24, 1949, c. 139, Section 39, 63 Stat, .95: ! 


* oe * 


“Whoever buys, receives, or conceals, or unlawfully has in his possession, 
any letter, postal card, package, bag, or mail, or any article or thing contained 
therein, which has been so stolen, taken, embezzled, or abstracted, as herein 
described, knowing the same to have been stolen, taken, embezzled, or 
abstracted-- | | 


“Shall be fined not more than $2,000 or imprisoned not more than five 


years, or both. As amended July 1, 1952, c. 535, 66 Stat. 314. 














_ Title 22, Section 105, D.C. Code (1951), Act of March 3, 1901, 31 Stat. 1337, c. 
854, Section 908: 


“In prosecutions for any criminal offense all persons advising, inciting, or 


conniving at the offense, or aiding or abetting the principal offender, shall be 





charged as principals and not as accessories, the intent of this section being 
that as to all accessories before the fact the law heretofore applicable in cases 
of misdemeanor only shall apply to all crimes, whatever the punishment may be. 


(Mar. 3, 1901, 31 Stat, 1337, ch. 854, § 908. ) 


Title 22, Section 1401, D.C. .Code (1951), Act of March 3, 1901, 31 Stat. 1326, c. 
854, Section 843: | 





“Whoever, with intent to defraud or injure another, falsely makes or alters 
any writing of a public or private nature, which might operate to the prejudice 

of another, or passes, utters, or publishes, or attempts to pass, utter, ,or 
publish as true and genuine, any paper 80 falsely made or altered, knowing the 
same to be false or forged, with the intent to defraud or prejedice the right of 


another, shall be imprisoned for not less than one year nor more than ten years. 


(Mar. 3, 1901, 31 Stat. 1326, ch. 854, § 843.” 





Ii. 


RULES 





Rule 29(a), Federal Rules of Criminal Procedure: 
“(a). Motion for Judgment of Acquittal, Motions for directed verdict are 
abolished and motions for judgment of acquittal shall be used in their’place. The 
| 
court on motion of a defendant or of its own motion shall order the entry of 
judgment of acquittal of one or more offenses charged ‘in the indictment er inform- 
ation after the evidence on either side is closed if the evidence is insufficient to 


sustain a conviction of such offense or offenses. Ifa defendant's motion for 
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judgment of acquittal at the close of the evidence offered by the government is not 


granted, the defendant may offer evidence without having reserved the right.” 
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No. 13,770 


STATEMENT OF QUESTIONS PRESENTED 





I, 


Whether, under the law and facts controlling in the instant case, ap- 
pellant’s removal from the Elmira Reformatory at Elmira, New York, on 
authority of a writ of habeas corpus ad prosequendum was proper, and, if 


proper, whether the methods utilized in the instant case afforded appellant 





due process of law, and, on these grounds or either of them, whether ap- 


pellant’s motion to vacate and set aside the indictments ought to have been 


granted ? 
I, | 


‘Whether, under the law and facts controlling in the instant case, ap- 


pellant was denied a speedy trial to which he was entitled under Amendment 





VI of the Constitution of the United States, and, in this connection, whether 


appellant’s motion to vacate and set aside the indictments ought to have been 


granted? 
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SUPPLEMENTAL BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from final judgments of the United States District 





Court for the District of Columbia. The appeal is taken pursuant to the Act of 


June 25, 1948, c. 646, 62 Stat. 929, U.S.C., Title 28, Section 1291. Leave to 


appeal in forma pauperis was granted on March 22, 1957, by the United States 


‘District Court for the District of Columbia (J. A. 7; R. 9); and the Notice of Ap- 


peal was filed in this Court on March 22, 1957 (J. A. 8; R. 10). On July 31, 1957, 
appellant filed a Motion to Supplement Record and to File Supplemental Brief. 


_This Motion was granted on August 2, 1957, and the Supplemental Brief for Ap- 


pellant is being filed pursuant to this Order of the Court, 











AA 
STATEMENT OF THE CASE 


The facts and proceedings, below, are outlined in detail in the Brief for 
Appellant filed herein on August 5, 1957, The Supplemental Record and the Sup- 


plemental Brief relate to the additional points which the Court has allowed Ap- 





pellant to raise and brief. | 


On November 30, 1956, the appellant, Joseph F.. Fenwick, filed a Motion 
to Vacate and Set Aside Indictments in the criminal cases that enn pending against 
him in the United States District Court for the District of Columbia, These were 
‘Criminal Nos. 844-56; 845-56; and 846-56 (Record, Appeal No. 13,951). The 
motion was drawn by appellant; but it was argued by his court-appointed attorney 


and, in due course of business, denied by Judge Alexander Holtzoff on December 


10, 1956(R. 5). | 





Appellant raised two points in this motion: first, that his removal from 


the Elmira Reformatory at Elmira, New York, was illegal; and, second, that he 





had been denied a speedy trial to which he was entitled under Amendment VI of 


the Constitution of the United States. | 


When this motion was denied by Judge Holtzoff, appellant attempted to 


appeal the points raised to this Court. The factual basis for the appeal is set out 


in Miscellaneous No. 748. In the meantime, the trial court was advised of these 


facts; but it refused to postpone the trial (R. 17). The facts presented to the 
trial court and to this Court are set out in the paragraphs which follow. 
Appellant was arrested in the District of Columbia in May of 1956, by 
detectives of the Metropolitan Police Force. He was taken to the Central Cell 
Block at Metropolitan Police Headquarters. He was interrogated by agents of the 


United States Secret Service concerning matters which are the subject of this ap- 


peal and were the subject of the trial in this case (Misc. No. 748, p. 6). 





Appellant denied his participation in the acts charged. | He was held and 


questioned for a period of five days and was then extradited to New York to face 


charges which were pending against him there (Misc. No. 748, PP. 6-7). 
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In the meantime, appellant had been told by his captors that if he would 


waive extradition to New York, they would drop the charges they allegedly had 


against him (Misc. No. 748, pp. 6-7). This ended the matter as far as he was 
concerned, When appellant denied that he was implicated in any of the criminal 
acts described by the interrogating officers and they agreed to eop the charges 
against him, it was his understanding that the officers were satisfied that he was 
not the party they were seeking. At this point, appellant had been held in custody 
for five days and had not been arraigned or indicted. | 
This was in May, 1956, and the offenses were alleged +3 have occurred in 
February, 1956 (J.A. 1-2). James Brent, a witness in the case, had gone to the 
authorities shortly after the crimes were alleged to have taken place. He first 


went to the home of Mary F..Greene to ask her not to report that her check had 


not been received. This occurred the day after the check was cashed (R. 80), He 





then “got me a lawyer” (R. 81) and, on the advice of counsel, went to the Treasury 
Department, the Secret Service agents, and told them the whole story (R. 81). 

This story implicated Thomasine Parker and the appellant, of necessity, and the 
authorities had this information when appellant was arrested (Misc. No, 748, pp. 6-7). 
During the five-day period of appellant’s detention and interrogation, he 

was not advised of any of his legal rights; he was not brought before any “District 
of Columbia Magistrate or U.S. Commissioner”; “nor was he advised as to whether 


any charges had been filed against him--although the Secret Service knew of the 





alleged offense” (Misc. No.-748, pp. 6-7). 
Following this, the Federal officials turned appellant over to the New York 
authorities and he was taken to that State. At the time of his removal from New 
York, appellant was serving an indefinite term at the Elmira Reformatory (Misc. 
No. 748, p. 7). 
In the interim period, appellant had heard nothing further concerning this 
case. On or about October 2, 1956, a U.S. Marshall came to Elmira, New York, 
to the Elmira State Reformatory and took appellant in custody. | Appellant was not 


shown or served with any warrant; he was not advised as to the reason for his re- 


moval or as to where he was being taken. Upon inquiring as to where he was going, 
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he was told that he was being taken to either Buffalo or Rochester, New York, 
_This was the only thing appellant was told and the only information he could obtain 


(Misc. No. 748, p. 7). 





Appellant was not afforded an opportunity to seek the advice of counsel; he 


was not told why or to where he was being taken; he was not afforded a hearing be- 


fore any magistrate or any official prior to his removal from the State of New York; 





he was not shown or served with a warrant or with a copy of the indictment in the 


instant case (Misc. No. 748, p. 7). ! 


Appellant was brought to the D. C. Jail on October 3, 1956. He was only 

told that his commitment papers stated “Hold for U.-S. Marshall" (Misc. No. 748, 

p. 7). On October 4, 1956, appellant was brought before Chief Judge Bolitha J. 

Laws and only then was he informed of the charges against him (Misc. No. 748, p.7). 
It had already been over seven months since the date of the alleged com- 


mission of the crimes charged. The government had appellant in custody and the 


evidence against him as early as May, 1956. Nothing was done by the government 





to advise appellant of the indictment against him and no steps were taken to afford 
him a speedy trial, if trial there was to be. : 
This was the status of the matter when he was brought to the D..C. Jail 
on October 3, 1956. His trial was further delayed from October 3, 1956, until 
January 24, 1957, or almost four months from the time appellant was again in the 
hands of the authorities here (J. A. 9). 
_After appointment, appellant's trial counsel made a conscientious investiga- 
tion to determine the whereabouts of the witnesses important and essential to ap- 


pellant’s defense. Although an extensive effort was made to locate the witnesses, 


no information could be obtained as to their whereabouts. These witnesses in- 





cluded, among others, “Skinny” Johnson and Alfred Broadway. - During the trial, 
it was learned that Alfred Broadway was in “Atlantic City or New Jersey or some- 
where” (R. 54); but there was evidence that he would have ec available had ap- 
pellant been charged when he was first taken into custody (R. 54-55), These wit- 


; | 
nesses, as stated, were essential to appellant’s case. The denial of a speedy trial 
| 
| 








denied him their testimony. | 


Appellant’s contentions as well as the authorities he bemeves supported 


his position were presented to this Court to the best of his ability. which, upon 





a review of the file appear to clearly state the points of error (Misc. No. 748, 
| 
pp. 6-7, 12-13). There is nothing in the appellee’s opposition (Misc. No. 748, 


p.4) or answers (Misc. No. 748, pp. 16-17, 21-22) that refute in any material 
way the facts or the proposition that the rights of appellant have been wolated= 
In these pleadings and affidavits, appellant set. out his grievances in de- 
tail, pointing out to the best of his skill and ability the denial of his constitutional 
righta. zi Appellant made other attempts to call these injustices to the attention 
of the Court; but his final motion was denied. 3/ Counsel appointed by this Court 


has been given leave to brief and argue these points in connection with the appeal 


in No. 13,770. They are essentially a part of that appeal. 


STATUTES, REGULATIONS AND RULES INVOLVED 


Constitution of the United States, Amendments .Five, Six, and Fourteen. 


The relevant portions of Title 28 of the United States Code, namely: Title 28, 





Section 1651, U.S.C., Act of June 25, 1948, c. 646, 62 Stat. 944, as amended, 

May 24, 1949, c. 139, Section 90, 63 Stat. 102; Title 28, Section 2241, U.S. C., Act of 
June 25, 1948, c. 646, 62 Stat. 964, as amended, May 24, 1949, c. 139, Section 

112, 63 Stat. 105. The pertinent rule of the Federal Rules of Criminal Procedure, 


namely, Rule 40, Federal Rules of Criminal Procedure, These laws and rule 


are set out in Appendix A, infra.’ 





1/ The Court denied appellant’s petition for leave to prosecute an appeal in forma 
pauperis, and related matters, on January 25, 1957 (Misc. No, 748, p. 24). Later, 
appellant filed a motion for leave to file a motion for modification of opinion and 
judgment in Misc. No. 748 (Misc. No. 748, pp. 43-45). This = SSS was denied on 
May 29, 1957 (Misc. No. 748, p. 49). 
2/ See Motion for Modification of Opinion and Judgment filed May 29, 1957 (Misc. 
No. 748, pp. 55-59). 
3/ Motion for Reconsideration of Order ‘Denying Motion to Modify the Opinion and 
Judgment and Appointment of Counsel (Misc. No, 748, pp. 79-80) was finally denied 
on July 5, 1957(Misc. No. 748, P- 82). 
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STATEMENT OF POINTS 


I, 
Under the law and facts controlling in the instant case, appellant's 
removal from the Elmira Reformatory at Elmira, New York, on authority of 
a writ of habeas corpus ad prosequendum was unlawful and the! methods and pro- 
cedures, or the lack of them, utilized by the authorities were violative of ap- 
pellant’s constitional and other legal rights. 


Il. 


Under the law and facts controlling in the instant case, appellant was 
denied a speedy trial to which he was entitled under Amendment VI of the Con- 


stitution of the United States. 


-SUMMARY OF ARGUMENT 
i 


Appellant contends that the United States District Court for the District 





of Columbia did not have jurisdiction to issue the writ of habeas corpus ad pro- 
sequendum to bring appellant back to the District of Columbia to face trial in the 
instant case. Its jurisdiction in such cases is limited by statute and rulings of 
| 

higher courts. Moreover, even if it is assumed that the District Court had juris- 
diction, the procedures utilized in the instant case were otherwise unlawful for 
appellant should have been advised of the reasons for his removal; given an op- 
portunity to consult with legal counsel; afforded a hearing; given a copy of the 
warrant or the indictment; and otherwise permitted to exert his legal rights under 
the Constitution and laws of the United States. 

TI. 


Appellant contends that he was denied a speedy trial. The appellee had 
appellant in custody for a period of five days at or about the time the offenses 
charged had been committed, Appellee could not have been deprived of this custody. 


Appellant was not then arraigned or indicted; but, to the contrary, was led to 


believe that the charges against him would be dropped. Appellee had full information 
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as to appellant’s alleged complicity in the crimes charged at the time he was in 


its custody. This fact aggravated appellee's failure to take any |steps to try the 





appellant at that time. Such was to the detriment of appellant, for when he was 
finally tried, the witnesses he could have called had left this jurisdiction or were 
otherwise unavailable. Appellee’s effort to bring appellant back and try him at this 


late date, almost a year after the crime was committed and detected, deprived 


him of his Constitutional right to a speedy trial. 


ARGUMENT 
I, 


UNDER THE LAW AND FACTS CONTROLLING IN THE INSTANT CASE, . 
APPELLANT’S REMOVAL FROM THE ELMIRA REFORMATORY AT ELMIRA, 
NEW YORK, ON AUTHORITY OF A WRIT OF HABEAS CORPUS . AD. PRO- 
SEQUENDUM WAS UNLAWFUL AND THE METHODS AND PROCEDURES, OR 
THE LACK OF THEM, UTILIZED BY THE AUTHORITIES WERE VIOLATIVE 
OF APPELLANT'S CONSTITIONAL AND OTHER LEGAL RIGHTS. 





Appellant contends that the methods utilized by the appellee in obtain- 
ing his removal from the Elmira Reformatory at Elmira, New York, violated 
his Constitutional rights in that he was denied due process of law in not being 


afforded a hearing comparable to that required under the provisions of Rule 40, 





Federal Rules of Criminal Procedure or under normal extradition proceedings. 


Appellant further contends that the entire procedure utilized by appellee in extra- 


diting him from New York was a nullity and a fundamental violation of his rights, 


for the United States District Court did not have jurisdiction to issue the writ of 


habeas corpus ad prosequendum. 


The statute controlling clearly provides that such writs may be granted 





by designated courts only within their respective jurisdictions. Title 28, Section 
2241, U.S.C., Act of June 25, 1948, c, 646, 62 Stat. 964, as amended, May 24, 
1949, c. 139, Section 112, 63 Stat. 105. Nor is such limitation enlarged by the 


so called “all writs” statute. Title 28, Section 1651, U.S.C. , Act of June 25, 1948, 





c. 646, 62 Stat. 944, as amended, May 24, 1949, c. 139, Section 90, 63 Stat. 102. 
The Supreme Court kas held that the jurisdiction of the District Courts to 


issue a writ of habeas corpus is restricted to the District Court wherein the prisoner 
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is confined or detained. Ahrens v. Clark, 335 U.S. 188 (1948). Whatever the 


rule may have been prior to this decision, it is no longer the law. See Noble v. Botkin, 


80 U.S. App. D.C. 354, 153 F.2d 228 (1946); Downey v. United States, 67 App. D.C. 





192, 91 F.2d 223 (1937). The Noble and Downey cases, supra, are now in conflict 
with the Ahrens Brera. supra. Phillips v. Hiatt, 83. F.Supp. 935, 940 (D.C. 
Del,, 1949). The cases in this Circuit decided after the Ahrens case, supra, have 
now recognized the inherent limitation as to jurisdiction. Mc Affee v. Clemmer, 
84 U.S. App. D.C. 57, 171 F. 2d 131(1948); Butler v. Clemmer, 84 U.S. App. 
D.C..58, 171 F.2d 132 (1948). It is submitted that the. District. Court was entirely 
without jurisdiction to have issued the writ and whatever procedures were used under 
color of its authority were unlawful. 
Appellant further contends that he had a right to be notified of the reasons 


for his removal; a right to consult with counsel; a right to a copy ofthe indictment 
or of the warrant; and a right to a hearing before the proper authorities in the State 
of New York prior to his being brought to the District of Columbia: A deprivation 
of these basic rights is a denial of due process of law. . Amendments V, XIV, Con- 
stitution of the United States. He should at least have been afforded the benefit of 
procedures similar to those demanded by Rule 40, Federal Rules of Criminal Pro- 


cedure. When these matters are properly raised by motion, as they were here, the 


indictments ought to have been dismissed or set aside as requested. 


II, | 





UNDER THE LAW AND FACTS CONTROLLING IN THE INSTANT CASE, APPELLANT 
WAS DENIED A SPEEDY TRIAL TO WHICH HE WAS ENTITLED UNDER AMEND- 
MENT VI OF THE CONSTITUTION OF THE UNITED STATES. 

| 
The facts of the case are outlined in detail in the Statement of the Case at 
pages 2 through 5, supra. Appellant contends that these facts bring his case squarely 

under this Court’s ruling in Taylor v. United States, 99 U.S. App. D.C. 183, 238 

F.2d 259 (1956). The case of Anglin v. United States, U.S. App. D.C. 

F.2d (No. 13,203, January 24, 1957) is distinguishable on the facts. 


Appellant was entitled to be arraigned and tried at the time he was arrested. 


The fact that he was held for five days, interrogated, and then turned over to the 
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New York authorities for other purposes was a denial of appellant's right to be 





promptly arraigned and, hence, to a speedytrial, The voluntary surrender of 
appellant to the New York authorities is no excuse; for under the principles of 
comity which exist between federal and state courts, the sovereign which first 
arrests and imprisons an accused could not, without its consent, be deprived of his 
custody until its jurisdiction and remedies were exhausted. Ponzi v. Fessenden, 
258 U.S. 254 (1922); Zerbst v. McPike,97 F.2d 253 (Sth Cir. 1938). 

Appellant all this time was without counsel, without notice of the charges 
against him, without hearing, without arraignment, and without indictment, The 
further delay in his trial from October 3, 1956, when he was returned to the Dis- 
trict of Columbia, until January 24, 1957, only compounded the injustice. Under 


the facts of the case and the law controlling, the indictments against the appellant 


ought to have been dismissed and the charges against him held null and void. 


CONCLUSION 


For the reasons stated herein, it is submitted, the judgment of the trial 





court, below, should be reversed with directions to vacate the judgment of con- 


viction and to dismiss the indictments. 


| 
Respectfully submitted, 

| 

| 

| 


John B, Letterman 
Communications Building 
710 Fourteenth Street, N.. W. 
-Washington 5, D.C. 
.Counsel for Appellant 


August 12, 1957 
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APPENDIX A 





STATUTES, RULES AND REGULATIONS INVOLVED 


I, 


CONSTITUTION 





AMENDMENT V - CAPITAL CRIMES: DUE PROCESS 

“No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except in cases 
arising in the land or naval forces, or in the Militia, when in actual service in 
time of War or public danger; nor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal 


I 
1 


case to be a witness against himself, nor be deprived of life, liberty, or property, 





without due process of law; nor shall private property be taken for public use, 


without just compensation. * 


i 
i 
i 
| 
i 
| 
| 
| 


t 


AMENDMENT VI - JURY TRIAL FOR CRIMES, AND PROCEDURAL RIGHTS 


i 
“In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the crime 


shall have been committed, which district shall have been previously ascertained 
by law, and to be informed of the nature and cause of the accusation; to be con- 


fronted with the witnesses against him; to have compulsory process for obtaining 


witnesses in his favor, and to have the Assistance of Counsel for his defence, * 


AMENDMENT XIV | 
“Section 1. All persons born or naturalized in the United States, and subject 

to the jurisdiction thereof, are citizens of the United States acalie the State wherein 

they reside. No State shall make or enforce any law which shall abridge the privileges 

or immunities of citizens of the United States; nor shall any State deprive any per- 

son of life, liberty, or property, without due process of law; nor deny to any per- 


1 
| 
| 
1 
| 
| 


son within its jurisdiction the equal protection of the laws.” 














Il. | 


STATUTES 

| 

| 

Title 28, Section 1651, U.S.C., Act of June 25, 1948, c. 646, 62 Stat. 944, 
as amended, May 24, 1949, c. 139, Section 90, 63°Stat. 102; 


“(a) The Supreme Court and all courts established by aa of Congress 


may issue all writs necessary or appropriate in aid of their respective juris- 


dictions and agreeable to the usages and principles of law. 


“(b) An alternative writ or rule nisi may be issued by a justice or judge 


of a court which has jurisdiction, ” 





Title 28, Section 2241, Act of June 25, 1948, c. 646, 62 Stat. 964, as amended, 
May 24, 1949, c. 139, Section 112, 63 Stat. 105: : 


“(a) Writs of habeas corpus may be granted by the Supreme Court, any 
justice thereof, the district courts and any circuit judge within their respective 


jurisdictions, The order of a circuit judge shall be entered in the records of 





the district court of the district wherein the restraint complained of is had. 


“(b) The Supreme Court, any justice thereof, and any circuit judge may 

decline to entertain an application for a writ of habeas corpus and may transfer 
| 

the application for hearing and determination to the district court having juris- 


diction to entertain it. 


cd * x * * 


| 
“(c) The writ of habeas corpus shall not extend to a prisone unless-- 
: 
| 
| 


“(5) It is necessary to bring him into court to testify or for trial.” 


Til, 


RULES 


Rule 40, Federal Rules of Criminal Procedure: © 
“(b) Arrest in Distant District 


“(1) Appearance before Commissioner or Judge. Ifa person is arrested 
| 
upon a warrant issued in another state at a place 100 miles or more from the place 
of arrest, or without a warrant for an offense committed in another state at a place 
| 
| 
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100 miles or more from the place of arrest, he shall be taken without unnecessary 
delay before the nearest available commissioner or a nearby judge of the United 
States in the district in which the arrest was made. ! 
“(2) Statement by Commissioner of Judge. The commissioner or judge 
shall inform the defendant of the charge against him, of his right to retain counsel 
and of his right to have a hearing or to waive a hearing by Being a waiver before 
the commissioner or judge. The commissioner of judge shall also inform the de- 
fendant that he is not required to make a statement and that any statement made 


by him may be used against him, shall allow him reasonable opportunity to consult 


counsel and shall admit him to bail as provided in these rules, | 





“(3) Hearing; Warrant of Removal or Discharge. The defendant shall not 


be called upon to plead. If the defendant waives hearing, the judge shall issue a 
warrant of removal to the district where the prosecution is pending. If the defendant 
does not waive hearing, the commissioner of judge shall hear the evidence. If the 
commissioner hears the evidence he shall report his findings and recommendations 
to the judge. At the hearing the defendant may cross-examine witnesses against 

him and may introduce evidence in his own behalf. If it appears from the com- 
missioner’s report or from the evidence adduced before the judge that sufficient 


ground has been shown for ordering the removal of the defendant, the judge shall 


issue a warrant of removal to the district where the prosecution is pending. Other-~ 





wise he shall discharge the defendant. If the prosecution is by indictment, a war- 
rant of removal shall issue upon production of a certified copy of the indictment 
and wpon proof that the defendant is the person named in the indictment, If the 


prosecution is by information or complaint, a warrant of removal shall issue upon 


the production of a certified copy of the information or complaint and upon proof 





that.there is probable cause to believe that the defendant is guilty of the offense 
charged. If a warrant of removal is issued, the defendant shall be admitted to bail 
for appearance in the district in which the prosecution is pending in accordance with 


Rule 46. After a defendant is held for removal or is discharged, the papers in the 


proceeding and any bail taken shall be transmitted to the clerk |of the district court 











in which the prosecution is pending. 
.“(4) Hearing and Removal on Arrest without a Warrant. If a person is 
arrested without a warrant, the hearing may be continued for a' reasonable time, 


upon a showing of probable cause to believe that he is guilty of the offense charged; 


but he may not be removed as herein provided unless a warrant issued in the district 


in which the offense was committed is presented. ” 

















